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WELFARE BENEFITS AS 
PROPERTY INTERESTS: 

A CONSTITUTIONAL RIGHT TO 
A HEARING AND JUDICIAL 
REVIEW 


Rudolf Dolzer* 


INTRODUCTION 


t is by no means novel to state that notions of property have been 
I and will be subject to change.! “Property” is not a technical legal 
term with a definitely resolved static meaning; in the words of the 
German jurist Otto von Gierke, it is a “historical, and not a logical 
category.’’? Indeed, any cursory glance at the historical developments 


*Dr. jur. (University of Heidelberg), LL.M. (Harvard Law School). Mr. Dolzer is 
presently with the Max Planck Institute for International and Comparative Public 
Law in Heidelberg, Germany. 

The author wishes to thank Professor Richard B. Stewart of Harvard Law School, 
who has read and extensively commented on a former draft of this study. 

1“While ‘property rights’ under American law enjoy a reputation for permanence, 
they are in fact more highly relative and more sensitive to changing economic factors 
and social opinions than most other legal concepts.” R. NETHERTON, CONTROL OF 
HicHway Access 80 (1963), quoted in J. CRIBBET, W. FRITZ & C. JOHNSON, PROPERTY 
xvii (3d ed. 1972). The historical aspect of property is also stressed in Philbrick, 
Changing Conceptions of Property in Law, 86 U. PA. L. REv. 691 (1938); 1 R. POWELL, 
THE LAW OF REAL PROPERTY 73 (1949). The interdependence of the concept of prop- 
erty with general aspects of government and social values is emphasized in Cohen, 
Dialogue on Private Property, 9 RuTGERS L. REV. 357, 374 (1954). 

2BINDINGS SYSTEMATISCHES HANDBUCH DER DEUTSCHEN RECHTSWISSENSCHAFT, 2. ADt., 
3. TEIL: O. VON GIERKE, DEUTSCHES PRIVATRECHT. 2. BAND: SACHENRECHT 348 (1905). 


This content downloaded from 91.229.229.212 on Fri, 13 Jun 2014 01:02:49 AM 
All use subject to JSTOR Terms and Conditions 


526 ADMINISTRATIVE LAW REVIEW 


of property law confirms this view. For example, one of the most dra- 
matic developments in legal history was the gradual disappearance of 
the feudal obligations linked to property in the Middle Ages.? How- 
ever, in the past decades, we have witnessed a reverse trend: recent 
legislative changes in tax law, in the landlord-tenant area, in zoning 
law, and in the environmental sphere clearly point to a more socially 
oriented notion of property. 

But this new relationship between individual property and social 
needs has led to more than a reduction of individual property rights. 
Society’s increased role has also entailed the formation of new rights 
of the individual against the state which, at least in some respects, are 
functional equivalents to traditional property rights. Legally, this ex- 
pansion of property notions occurred considerably later than the grad- 
ual reduction of traditional property rights. For it was only in 1970, in 
Goldberg v. Kelly,4 that the Supreme Court equated for the first time 
an individual welfare right against the state with a traditional prop- 
erty right.5 In proper judicial fashion, this acknowledgment was cau- 
tiously limited to the specific facts of the case, i.e., to the constitutional 
parameters of the hearing right.® 

But, of course, the question of the “property status” of individual en- 
titlements against the state is not limited to the simple “‘hearing right.’”? 
found in Goldberg. Justice Black was right to point out in his Goldberg 
dissent that the legal recognition of a “property status” for tradition- 
ally non-property interests in one area will necessarily spill over into 


3G. CHESHIRE, THE MODERN LAW OF REAL PROPERTY 9 (6th ed. 1949). 

4“It may be more realistic today to regard welfare entitlements as more like 
‘property’ than a ‘gratuity.’ Much of the existing wealth in this country takes the 
form of rights which do not fall within traditional common law concepts of prop- 
erty.” Goldberg v. Kelly, 397 U.S. 254, 262 n.8 (1970). 

5The literature on the social function of welfare rights is discussed in Mashaw, The 
Management Side of Due Process: Some Theoretical and Litigation Notes on the 
Assurance of Accuracy, Fairness and Timeliness in the Adjudication of Social Wel- 
fare Claims, 59 CorNELL L. REv. 772, 774 n. 11 (1974) [hereinafter cited as Mashaw]. 

6In Graham v. Richardson, 403 U.S. 365, 374 (1971), the Court noted in dictum 
that constitutional rights no longer turn upon a “right” or a “privilege” classification. 

“It would be worthwhile for some future study to analyze the interconnections 
between the right of standing and the right -to a hearing as well as the right to 
judicial review. Such a study might well demonstrate that the recent constitutional 
developments in these three areas are the result of a mutual influence and thus 
would provide further evidence of common doctrinal and functional roots. As to 
the relationship between standing and the hearing right, see Stewart, The Reforma- 
tion of American Administrative Law, 88 Harv. L. REv. 1669, 1723 (1975) [herein- 
after cited as Stewart]. For connecting elements between standing and the right to 
judicial review, see id. at 1726-27 n. 285; K. DAvis, ADMINISTRATIVE LAW TREATISE 95 
(Supp. 1970) [hereinafter cited as K. Davis]. See also Note, Specifying the Procedures 
Required by Due Process: Toward Limits on the Use of Interest in Balancing, 88 
Harv. L. REv. 1510, 1529 n. 80 (1975). 
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other legal fields. Although the Goldberg ruling has been narrowed by 
decisions of the Burger Court,® Goldberg is good law today.!° Yet Jus- 
tice Black’s prognosis has thus far found no support in the develop- 
ment of the law subsequent to the Goldberg decision. Neither the 
courts nor the commentators have so far asked the relevant broader 
questions beyond the hearing right area. 

This article intends to explore the property status of individual wel- 
fare entitlements against the state in an area where it has received vir- 
tually no attention: the sphere of the constitutional right to judicial 
review.1! Although it has been by and large resolved that there is a 


8The Court apparently feels that this decision will benefit the poor and needy. 
In my judgment the eventual result will be just the opposite. While today’s deci- 
sion requires only an administrative, evidentiary hearing, the inevitable logic of 
the approach taken will lead to constitutionally imposed, time-consuming delays 
of a full adversary process of administrative and judicial review. In the next case 
the welfare recipients are bound to argue that cutting off benefits before judicial 
review of the agency’s decision is also a denial of due process. Since, by hypothesis, 
termination of aid at that point may still ‘deprive an eligible recipient of the very 
means by which to live while he waits,’ ante at 264, I would be surprised if the 
weighing process did not compel the conclusion that termination without full 

judicial review would be unconscionable. Goldberg v. Kelly, 397 U.S. 254, 278 

(1970) (Black, J. dissenting). 

9See Brudno, Fairness and Bureaucracy: The Demise of Procedural Due Process 
for Welfare Claimants, 25 Hastincs L. J. 813 (1974). More recently, the tendency for 
a restrictive interpretation of due process is illustrated by: Paul v. Davis, 424 U.S. 693 
(1976) (no hearing right if governmental action does harm to an individual's reputa- 
tion but does not injure any constitutional right specifically granted); Bishop v. 
Wood, 96 S. Ct. 2074 (1976) (no pre-termination hearing right for a policeman hold- 
ing his position at the will of the city); Arnett v. Kennedy, 416 U.S. 134 (1974) (no 
pre-termination hearing right for a federal employee). 

10See Mathews v. Eldridge, 424 U.S. 319 (1976). 

11Administrative Procedure Act § 10, 5 U.S.C. § 701(a)(1) (1966) [hereinafter cited 
as A.P.A.] refers to statutes which preclude judicial review; of course, this does not 
answer the question of the constitutionality of such statutes under modern standards. 
See also K. DAvis, supra note 7, at 945. 

In 1958, Harry W. Jones, concerned with the role of law in the welfare state, 
wrote “discriminating techniques of judicial review are among the tools of control 
well along in the course of development.” Jones, The Rule of Law and the Welfare 
State, 58 Cor. L. Rev. 143 (1958). Five years later, Fred Davis wrote that the problem 
“cries for reform,’ Davis, Veteran’s Benefits, Judicial Review, and the Constitutional 
Problems of “Positive” Government, 39 Inp. L. J. 183 (1964). The Davis article was 
written before Goldberg and Roth v. Board of Regents, 408 U.S. 564 (1972) and 
therefore had to rely on different arguments than the present study, but the results 
reached are similar. See also L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 
371, n. 260 (1965) [hereinafter cited as JAFFE]. After Goldberg, the problem was 
stated, but not dealt with, in Note, Reviewability: Statutory Limitations on the 
Availability of Judicial Review, 1973 DUKE L. J. 253, 262 n. 47. Stewart generally 
discusses problems related to the protection of the new property and concludes: 
“The obvious solution is the extension of the traditional model to protect these 
additional classes of private interests.” Stewart, supra note 7, at 1682. See also 
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constitutional right to judicial review when traditional property rights 
are allegedly infringed upon by governmental action,!2 this treatment 
has thus far not been applied to nontraditional “property” rights. 

From a practical viewpoint, this may be understandable inasmuch 
as Congress and the state legislatures have granted a statutory right to 
judicial review in many areas of nontraditional property rights.13 But 
there remain spectacular gaps in other areas: for example, no right 
of judicial review exists for recipients of veterans’ benefits.14 Further- 
more, there is the question of whether Congress can, if it wishes to do 
so in the future, repeal those statutory provisions in which it has 
already granted a right of statutory judicial review. 

Traditionally, two methods have been used to bar judicial review 
in the area of welfare rights. For several decades, the courts distin- 
guished “privileges” from “rights,” thereby denying a constitutional 
right to judicial review for those claims which did not fall into the 
“rights” category.15 In addition, the federal and state legislatures have 
enacted so-called finality clauses which purport to bar judicial review 
by stating that the administrative decision is final.16 

More recently, however, the courts have become reluctant to deny 
judicial review. For all practical purposes, the traditional right-priv- 
ilege dichotomy has been abandoned, and the courts have gradually 
established a presumption in favor of the reviewability of administra- 
tive actions.17 According to the present view, this presumption is set 
aside only in the light of a clear legislative direction against the review- 
ability of a specific administrative action, or if the administrative dis- 


Michelman, Formal and Associational Aims to Due Process, in NOMOS XI, DUE 
PROCEss (J. Pennock ed., forthcoming) [hereinafter cited as Michelman]. 

12See infra text accompanying notes 123-140. 

13For a survey of traditional no-review statutes, see Note, Judicial Review of Fed- 
eral Administrative Decisions Concerning Gratuities, 49 VA. L. REv. 313 (1963); JAFFE, 
supra note 11, at 353-56. As to the development of judicial review in immigration 
matters, from total administrative discretion to a regime of law, see JAFFE, supra 
note 11, at 340; Van Alstyne, A Critical Guide to Ex Parte McCardle, 15 Ariz. L. 
REv. 229, 230 (1973); Hart, The Power of Congress to Limit the Jurisdiction of 
Federal Courts: An Exercise in Dialectic, 66 Harv. L. REv. 1362, 1390 (1953) [here- 
inafter cited as Hart]. For a discussion of the limitation of judicial review by the 
“Clean Air” amendments of 1970 and the Federal Water Pollution Control Act, see 
Note, Reviewability: Statutory Limitations on the Availability of Judicial Review, 
1973 DUKE L. J. 253, 263. 

14See infra text accompanying notes 19-23. 

15For a survey of traditional cases, see DAVIs, supra note 7, passim. 

16See supra note 12. 

17Abbott Labs. v. Gardner, 387 U.S. 136 (1967); Barlow v. Collins, 397 U.S. 159, 166 
(1970); Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150 (1970). 
As to the historical development, see JAFFE, supra note 11, at 339. 
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cretion involved is of such a nature that judicial review would serve 
no meaningful purpose.1§ 

As to present judicial acceptance of congressional finality clauses, 
however, one can no longer be sure. Two related cases of recent years 
appear to indicate that courts become highly reluctant to accept the 
validity of finality clauses. 

In Tracy v. Gleason,® a veteran’s benefit case, the Court of Appeals 
for the District of Columbia interpreted a statute which made final the 
Administrator’s decision on “any question of law or fact considering a 
claim.2° The Court, by a novel approach distinguishing between an 
original claim and a challenge of a termination of benefits, found that 
the finality clause could not be applied in the latter case. Three years 
later, however, Congress amended the law to make the Administrator’s 
decision “final and conclusive and no other official or any court of the 
United States shall have power or jurisdiction to review any such de- 
cision by an action in the nature of mandamus or otherwise.’’! 

In Johnson v. Robison,?2 the Supreme Court construed this law as 
amended. A conscientious objector had filed a suit seeking a declara- 
tory judgment to declare unconstitutional the granting of educational 
assistance solely to veterans, thereby excluding conscientious objectors. 
The Administrator moved to dismiss the action on the ground of the 
amended law’s finality clause. The Court denied this motion, though 
explicitly leaving open the question of the constitutionality of a statute 
barring federal courts from reviewing the constitutionality of veteran’s 
benefits legislation. The Court noted, however, that such a statute 
would raise “serious questions.” Thus, in spite of the clear wording 
of the statute, and in spite of the legislative history of the 1970 amend- 
ment, which was explicitly discussed in the case,?4 the Court insisted 
upon construing the statute in a way that distinguished the proper 
application of the law by the Administrator from the constitutionality 
of the statute. Moreover, the Court concluded that the Congress had 
not intended to preclude a review of constitutionality. 


18See, e.g., Hahn v. Gottlieb, 430 F.2d 1243 (1st Cir. 1970). 

19379 F.2d 469 (D.C. Cir. 1967). 

2038 U.S.C. § 211(a) (Supp. I 1970). 

21Act of August 12, 1970, Pub. L. No. 91-376, § 8(a), 84 Stat. 790. 

22415 U.S. 361 (1974). 

23415 U.S. at 364. 

24The Court found that a legislative history of former no-review clauses is “almost 
non-existent.” Id. at 369. 
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These two cases illustrate how doubtful the constitutional validity 
of congressional finality clauses has become, and how far the Supreme 
Court has progressed in the past decade toward a constitutional right 
to judicial review of welfare claim determinations. This article attempts 
to show which questions must be asked before such a constitutional 
right is formally recognized. Ultimately, it will be argued here that 
finality clauses in the welfare area must be set aside for the same con- 
stitutional reasons that the Court set forth in the seminal case of 
Goldberg v. Kelly.?5 

A note on the method of inquiry used in this study is in order. The 
legitimacy and desirability of a constitutional claim to judicial review 
in welfare matters will of course depend upon an analysis dealing with 
both property notions in the light of modern socio-economic condi- 
tions and with the institutional ramifications of a constitutional right 
to judicial review in welfare matters. But it seems equally appropriate 
to approach this issue on the basis of the traditional legal technique of 
following and distinguishing former cases. Building upon the Goldberg 
case, in which the Supreme Court equated welfare claims with tradi- 
tional property rights, this article will utilize the method of “‘compara- 
tive legal logic” to examine the exact nature of welfare benefits as 
property interests. 

Specifically, our comparative approach will first establish the broad 
conceptual framework within which welfare benefits may be incorpo- 
rated into expanding property notions (Part I). Thereafter, we turn to 
the area of hearing rights, in which the Supreme Court has so far ac- 
cepted the analogy between property rights and welfare claims (Part 
II). There will be a particular focus on the general social considerations 
behind the Court’s acceptance of the property status of welfare claims 
in Goldberg. 

To reach a basis for the legitimacy of a parallel argument between 
the hearing right and the right to judicial review, we shall then search 
for the basic functions of the two mechanisms, setting forth their func- 
tional similarities and differences (Part III). For this purpose, we must 
also examine the existing parallels in the constitutional bases of these 
rights (Part IV). After these discussions it will be attempted, on the 
basis of our initial property discussion, to draw our previous observa- 
tions together and finally establish a constitutional comparative logic 
supporting the constitutional right to judicial review in welfare mat- 
ters (Part V). Finally, after a brief discussion of the practical implica- 


~ 25397 U.S. 254 (1970). 
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tions of such a constitutional right (Part VI), we shall ask what scope 
of judicial review is appropriate under our established scheme (Part 
VII). 


I. THE DIMENSIONS OF THE “NEW PROPERTY”: 
AN ABSTRACT EVALUATION 


The broader concept of the ‘“‘new property’ shall be discussed here, 
as it forms the basis upon which the later policy considerations con- 
cerning the constitutional right to judicial review will be built. 

The lowest common denominator of most Western jurisprudential 
thinking on the general concept and essence of ‘“‘property’’ is that: 
1) there is no absolute, unchangeable concept of property?® and 2) the 
basic social function of property is to secure to its owner a sphere of 
personal freedom into which the government cannot venture except 
under certain defined conditions.2* Under earlier laws, it would have 
been pointless to attribute “property” status to positive rights which 
the government conferred, against itself, on individuals. Indeed, very 
few such rights were found. 

Moreover, traditional emphasis on education in matters of private— 
rather than public—law, fostered by nineteenth century libertarian no- 
tions, has played a major part in the traditional view of property as 
only tangible things, “movables” and ‘‘immovables.”?8 Payments made 
by the government to an individual, such as welfare payments, hardly 
fit into such a conceptual scheme.”® 

But with the passing of the state which accepted no other task than 
to regulate society’s need for the protection of liberty and property, 
the foundation for this scheme eroded.3° The advent of more expansive 
forms of government (which not only protected their citizens but also 


26For some modern definitions of “property,” see C. DONAHUE, T. KAUPER & P. 
MARTIN, CASES AND MATERIALS ON PROPERTY ch. 11 (1974). 

27The close relationship between property and individual liberty has often been 
stressed, see, e.g., Frankfurter, John Marshall and the Judicial Function, 69 HARV. 
L. REV. 217, 230 (1955); Pound, The Law of Property and Recent Juristic Thought, 
25 A.B.A.J. 993, 996 (1939). 

28See Cohan, Property and Sovereignty, 13 CORNELL L. Q. 8 (1927); as to the dis- 
solution of boundaries between private and public law, see Stewart, supra note 7, at 
1700. 

29See Subrin & Dykstra, Notice and the Right to be Heard: The Significance of 
Old Friends, 9 Harv. Civ. R.—Civ. L. REv. 449, 475 (1974) [hereinafter cited as Subrin 
& Dykstra]: “The time is ripe for the Court to recognize intangible expectancies be- 
cause most people’s property interests are no longer weighed in troy ounces or mea- 
sured acres.” 

30Stewart, supra note 7, at 1681-82. 
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regulated markets and, on a limited scale, redistributed money for 
socially acceptable purposes) changed the horizon of expectations 
around which men centered their lives. Charles Reich demonstrated a 
dozen years ago in his classic article on “the new property,” the mod- 
ern significance of these expectations with regard to the government's 
actions, €.g., its tax policy, its license policy, and so on.?! 

As to government benefits, it is fair to assume that behind all rights 
to such benefits there lies a legislative determination that the recip- 
ients deserve support either because they are not in a position to live 
on a socially acceptable level without welfare benefits, or because their 
sacrifices for society, e.g., in the military service, gives them a legitimate 
demand for some reciprocal social response to balance these sacrifices 
by subsequently granted advantages designed to meet their specific 
needs. Benefits such as these would not be granted in the absence of 
a widespread feeling that society “owes” such benefits. 

The political aim behind Reich’s essay is simple: to guard the origi- 
nal function of property—individual freedom—by applying the rules 
developed for traditional forms of property to more modern kinds of 
property.®2 In Reich’s view, the application of the full panoply of tra- 
ditional property rules to more modern forms of property is desirable. 
But questions arise as to how realistic such a rigid application is in 
the context of most modern governments. One may wonder, indeed, 
whether Reich’s appeal lies in his rather nostalgic view of the old sys- 
tem of property. 

Such an uncompromising application of old property rules would 
seem to push government out of the more expansive role which it has 
assumed in recent times. If, for example, one agrees that government— 
and not the free market—should regulate the licenses for television sta- 
tions, it would seem almost paradoxical to deny government the power 
to prescribe to the grantees certain standards which are minimal for an 
ordered, socially meaningful exercise of the power granted. A parallel 
to the doctrine of ‘‘state action” emerges here, ‘The reasons behind that 
doctrine in the field of the fourteenth amendment are largely identical 
to those which call for governmental standards in licensing television 
stations: once society assumes a certain regulative role toward individ- 


31Reich, The New Property, 73 YALE L. J. 733 (1964). Reich presented the first ex- 
tensive analysis reaching these conclusions. The basic substance of the idea was al- 
ready noted before 1964; see, for example, Jones, The Rule of Law and the Welfare 
State, 58 Cor. L. Rev. 143 (1958). 

32]. CASNER & B. LEACH, CASEs AND TEXTS ON PROPERTY 4 (2d ed. 1969) state that 
one of the tasks of the lawyer dealing with property is ‘to participate in the war 
against poverty” and “to share the aims of social workers.” 
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ual conduct, it follows that the government should ensure that such 
conduct be regulated in a manner consistent with the demands and re- 
quirements of the general public.?3 

However, these comments on Reich’s analysis warrant only a qualifi- 
cation, and not a rejection, of his basic thesis. They do not detract 
from the relevance of his central political endeavor to protect individ- 
ual freedom within the bureaucratic structures of the burgeoning wel- 
fare state. But this concession to Reich’s political objectives does not 
mean that his legal concept of the “new property” should receive full 
sanction; the legal question remains whether such an application of 
old property rules to modern forms of governmental largess is the 
most adequate response to this challenge posed by the welfare state to 
individual freedom. Against a broad application of traditional prop- 
erty rights to welfare claims, it may be argued that traditional property 
rules were designed specifically to deal with “‘movables’” and “immov- 
ables,” and that in many respects they simply do not seem applicable 
to welfare rights. 

Moreover, in light of the need for flexibility by many welfare pro- 
grams it may not be advisable to fit these programs into a legal strait- 
jacket by applying a pre-determined body of mandatory rules. The 
functional overlapping of traditional property rights and welfare 
claims can possibly be legally recognized without a wholesale transfer 
of all property rules to all welfare claims. For the present, then, it seems 
prudent to discuss “property interests” and the “new property” from a 
perspective which recognizes not only that welfare claims and tradi- 
tional property rights have certain aspects in common, but also that 
welfare benefits may require quite different treatment in certain areas.*4 

In this context it is appropriate to ask what difference it makes for 
the legal classification of welfare rights that, in principle, traditional 
property rights arise as the result of a person’s individual effort, whereas 
welfare rights are not earned but instead stem from the taxpayer’s 


33The welfare recipient may prefer to sleep in a barn rather than inside a house, 
pointing to the living style of the pioneers; see Wilkie v. O’Connor, 261 App. Div. 
373, 25 N.Y.S.2d 617 (1941). However, the welfare role assumed by society and ac- 
cepted by the recipient makes it a legitimate demand upon his lifestyle to live in a 
way favorable to his health—an aim for which the welfare program was probably 
designed. The growing interdependence of men in modern society cannot be elimi- 
nated by legally pretending that it does not exist, either from a social or an individ- 
ual viewpoint. 

34One might argue from this perspective that the property analogy should be given 
up completely in favor of a separate body of welfare law which recognizes the no- 
tions behind the property parallel; a task to set up such a body of new rules might 
better be performed by the legislature than by the courts. 
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money. To begin with, such a flatly contrasting view of the rights’ 
sources may not be fully consistent with the reasoning which has led 
the government to assume the welfare burden. A rigid view of the in- 
dividual’s autonomy from society, a view prevalent in the nineteenth 
century, is fundamentally inconsistent with the basic social attitudes 
which gave rise to the welfare state. The welfare state’s acknowledge- 
ment of the interdependencies between the individual’s fate and so- 
ciety’s development leads us to deny the adequacy of a flat distinction 
between individual efforts and governmental largess, and this is not to 
mention the fact that traditional property rights are often not earned 
by strictly individual efforts alone. 

But if the different origins of traditional property and welfare bene- 
fits as such do not justify a significantly different analytical treatment, 
are there other policy grounds against a full equation of the two groups 
of rights?35 The old argument is relevant here that an individual (ab- 
sent circumstances of health and age) is able and can be expected by 
society to rely upon his own resources in the long run; but an individ- 
ual’s claim to live his life in expectation of legally protected govern- 
ment support does not follow from our present concept of the welfare 
state. In fact, one of the basic notions upon which many welfare pro- 
grams operate is that welfare assistance is for the purpose of helping an 
individual to live on his own resources in the future. 

In addition, the fluctuation of the general needs of society as a whole 
provides an even stronger argument against an unqualified equation 
of welfare claims and traditional property rights. The feasibility and 
desirability of welfare programs depends upon a broad spectrum of 
economic, social, and political factors, none of which can be seen as 
constant elements. Changing needs of the nation’s economy will always 
be a great factor in deciding the fate of welfare programs. Changing 
numbers of welfare recipients will also have a legitimate influence.¢ 
Thus, an unchanging and inflexible political philosophy behind wel- 
fare programs (which would follow from a full analogy with property) 
does not seem desirable. The close relationship of welfare programs to 


85A clause for an automatic adaptation of welfare benefits to the general price 
index has so far been enacted not for general welfare benefits but only for disability 
insurance. See 42 U.S.C. § 415 (Supp. IV 1974). On the traditional scale, insurance 
rights are much closer to “rights” than welfare benefits, see, e.g., Lynch v. United 
States, 292 U.S. 571 (1934); Note, Judicial Review of Federal Administrative Deci- 
stons Concerning Gratuities, 49 Va. L. REv. 313 (1963). 

86Of course, such a limitation would not justify a violation of equal protection 
rights; inequal treatment of similarly situated persons cannot be supported by these 
considerations. 
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other broad social phenomena makes it imperative for the legal classi- 
fication of welfare rights to remain susceptible to future revision.3? 

But before any conclusion is drawn from these observations on the 
property status of welfare rights, we must briefly turn to the doctrinal 
status of traditional property notions. On the one hand, it is certainly 
correct that there is a permanent core of property rights which is not 
subject to legislative change and which can therefore serve as a static 
basis for individual expectations. But this has never meant that all 
governmental measures limiting property rights will be considered 
illegal in the absence of compensation. We need only look to the mod- 
ern development of zoning laws and various environmental regulations 
to see that even traditional property rights are subject to changing 
views of social needs.%8 

For our purposes, the essential point of this legal status of “old” prop- 
erty rights is that ranking welfare rights as constitutionally protected 
property will not result in a freezing of the development of welfare 
rights; for traditional doctrinal notions of property leave enough room 
for the accommodation of changing social and economic needs. ‘Thus, 
the Supreme Court’s rationale in Dandridge v. Williams® for giving 


37But see Michelman, The Supreme Court, 1968 Term; Foreword: On Protecting 
the Poor Through the Fourteenth Amendment, 83 Harv. L. REV. 7 (1969); Michel- 
man, Constitutional Welfare Rights and “A Theory of Justice,” in READING RAWLS 
319 (D. Daniels ed. 1975). 

88See also Sax, Takings, Private Property and Public Rights, 81 YALE L. J. 149 
(1971). 

89397 U.S. 471 (1970). This case involved the constitutionality of a regulation is- 
sued under the Maryland Program for Aid to Families with Dependent Children 
(AFDC); the regulation had adopted a $250-per-month maximum grant scheme. 
Previous cases had established two classes of equal protection interests, those subject 
to state regulation if governed by the “rationale classification” standard and others 
which could only be regulated if there was a “compelling interest” to do so. In 
Dandridge, the Court was for the first time forced to classify welfare regulations in 
this new scheme. For our present purpose, the Court’s decision was important in 
this way: if the Court chose to qualify welfare claims as “fundamental interests,” 
this would have implied that the government was free to reduce a given welfare 
claim only if it could demonstrate a compelling interest for doing so. In practice, 
therefore, such a decision would have had a freezing effect on major parts of particu- 
lar welfare systems. It would have been almost impossible, after such a decision, to 
persuade any court to uphold any large-scale reduction of a claim on the grounds 
of experimental or financial considerations. Citing decisions from an era before the 
new approach to equal protection, the Court effectively blocked the “property” 
analogy in this specific context by applying the “reasonable basis” standard. 

The Dandridge Court noted that the administration of welfare as assistance “in- 
volves the most basic economic needs of impoverished human beings,” but was not 
willing to set up a standard giving the federal courts a power to impose upon the 
States their views of what constitutes wise economic or social policy. 397 U.S. at 
486-87. In other words, the Court’s concern for flexibility of future approaches was 
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very limited constitutional weight to individual expectations of welfare 
benefits does not stand as a persuasive argument against the property 
status of such benefits. Welfare rights, it seems, may well be considered 
property rights which, in principle, are on the same constitutional level 
as traditional property rights, but which may require a wider degree of 
flexibility than the traditional property rights. 

Finally, it must be asked what legal consequences are implied by our 
previous observation that welfare rights are necessarily coupled, albeit 
to a limited extent, with the generally increased role and responsibility 
of the welfare state. It is not hard to point out that such consequences 
must be conceded. If the government’s policy behind a welfare program 
is to assist the recipient in finding a new job, then it is a legitimate 
demand upon the recipient to require him to cooperate with the em- 
ployment office. Similarly, if the veteran’s benefits are designed to pro- 
vide resources for better education, it is reasonable to impose govern- 
mental conditions designed to limit benefits only to such persons who 
in fact make a substantive effort to improve their education. 

But it is clear that the range of ‘‘non-property related’ conditions 
which should be attached to welfare claims is not unlimited.4° The sim- 
ple fact that the state levies a tax upon a parcel of land has never been 
thought to justify a simultaneous attempt by the state to enforce pre- 


overriding. At the end of the decision, the Court explicitly distinguished the Gold- 
berg case, finding that the imposition of procedural safeguards is quite different 
from second-guessing state officials in their responsibility to allocate limited welfare 
funds. 

One year later, the Court was directly confronted with the legality of a change in 
welfare rights which reduced plaintiff's claim. Richardson v. Belcher, 404 U.S. 78 
(1971). This time, plaintiff's social security disability benefits had been reduced sub- 
stantially because of overlapping workmen’s compensation payments. As could be 
expected, the Court relied on the Dandridge decision. It also quoted Flemming v. 
Nestor, 363 U.S. 603, 611 (1960) where it had been said that “a person covered by 
the Act has not such a right in benefit payments as would make every defeasance of 
‘accrued’ interests violative of the Due Process Clause of the Fifth Amendment.” 
Again, Goldberg was distinguished by limiting it to the procedural sphere. The 
Court noted in this context that “the analogy drawn in Goldberg between social 
welfare and ‘property’ cannot be stretched to impose a constitutional limitation on 
the power of Congress to make substantive changes in the law of entitlement to 
public benefits.” 404 U.S. at 81. Both the Dandridge and the Belcher cases were 
cited approvingly in Ortwein v. Schwab, 410 U.S. 656, 659 (1973) when the Court 
stated again that welfare payments do not qualify as “fundamental interests.” 

40As to the doctrine of “unconstitutional conditions,” see Brudno, Fairness and 
Bureaucracy: The Demise of Procedural Due Process for Welfare Claimants, 2h 
Hastincs L.J. 813 (1974); Van Alstyne, The Demise of the Right-Privilege Distinc- 
tion in Constitutional Law, 81 HArv. L. Rev. 1439 (1968); O’Neill, Unconstitutional 
Conditions: Welfare Benefits with Strings Attached, 54 CAL. L. REv. 443 (1966); Note, 
Unconstitutional Conditions, 73 Harv. I.. REV. 1595 (1960). 
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vailing moral views upon the owner. Given our view that the political 
functions of welfare benefits and traditional property rights are largely 
overlapping, it is difficult to perceive why the government should have 
a right to impose such views upon the welfare recipient, as long as 
policy considerations behind the welfare program do not themselves 
require such a condition. Several cases argued before the Supreme 
Court show the dangers to individual freedom and free institutions 
posed by a recognition of a more expansive governmental power.*! 

In modern conditions, the government cannot be conceived of as a 
commercial sort of private enterprise when it distributes benefits.*? It 
may often seem tempting for the administrator to combine the grant- 
ing of largess with unrelated objectives which perhaps the state could 
not easily achieve in the absence of a welfare program. But this temp- 
tation must be resisted, since its short-run advantages as perceived by 
the government cannot outweigh the insidious dangers to individual 
freedom inherent in such a policy. 

In conclusion, our observations of the social role of the “new prop- 
erty” have shown that the various forms of government largess are in 
principle functionally comparable to traditional property rights. As to 
the specific form of largess with which this paper is concerned, it has 
been shown that welfare payments are, in this general perspective, a 
most typical form of governmental largess to which the notions of the 
“new property” are directly applicable. However, two major qualifica- 
tions to this basic evaluation must be observed. First, the government 
must, with respect to all forms of largess, have the choice to change its 
policy within reasonable limits. Second, in the exercise of its largess 
functions, the government must remain sufficiently free to remain re- 
sponsive to those social ideas which initially caused the government to 
assume the particular function. 


IJ. JUDICIAL DEVELOPMENT OF THE 
HEARING RIGHT: THE COURT’S ATTITUDE 
TOWARD THE “NEW PROPERTY” 


It is not necessary to rely exclusively on an abstract notion of prop- 
erty in order to establish the case for a constitutional right to judicial 


41See, e.g., Carleson v. Remillard, 406 U.S. 598 (1972) (AFDC benefits cannot be 
stopped because of absence due to military service); Townsend v. Swank, 404 U'S. 
282 (1971) (the mere fact of being a student does not rule out AFDC eligibility); 
King v. Smith, 392 U.S. 309 (1968) (morality of mother not relevant for children’s 
benefit). See also Reich, The New Property, 73 YALE L. J. 733, 783 (1964). 

42Stewart, supra note 7, at 1718. 
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review on welfare matters. The landmark case of Goldberg v. Kelly,* 
in which the Supreme Court equated welfare claims with traditional 
property interests for purposes of a hearing right, lends additional 
support. 

This analysis of the judicial development of the hearing right, as 
decided in Goldberg and other cases, is founded upon the assumption 
that a successful comparative constitutional argument for a constitu- 
tional right to judicial review in welfare matters must be directed to 
three levels. First, it must be shown that a particular procedural char- 
acter is not only common to both the hearing right and the right to 
judicial review, but also that this procedural factor played a prominent 
role within the Goldberg reasoning. Once this has been achieved, it 
appears at least a priori that the property rank of welfare claims should 
receive the same weight in the area of judicial review as it does in the 
hearing right area. 

But we should be cautious to draw final conclusions from the pro- 
cedural character alone: behind a necessary procedural similarity we 
may find functional considerations which have little in common. There- 
fore, on the second level, we must ask what the function of the hearing 
right (and the right to judicial review) really is. Finally, on the third 
level, it must be shown that the common procedural and functional 
character of the hearing right and the right to judicial review is also 
recognized on the constitutional level. This involves a demonstration 
that the two rights are centered around the same ideological notion, 
1e., the property rank of the allegedly infringed right. 

In order to understand the hearing in all these respects, it is helpful 
to consider briefly its historical development. For a long time, the 
right to a hearing was limited to those rights protected at common-law, 
i.e., to “liberty” and “‘property’”’ as traditionally conceived.*4 When- 
ever the government acted outside this area, the distinction between 
“rights” and ‘‘privileges” served to limit the hearing requirement. The 
theoretical notion behind this distinction was fairly simple: govern- 
ment has affirmative duties toward its citizens only with regard to those 
rights flowing from the concepts of liberty and property.*5 

When government became active in a sphere where no common-law 
protected interests were at stake, the traditional procedural require- 
ments were not applicable. It was believed that the state was in this 
area unbound by legal rules, unless there was a violation of established 


48397 U.S. 254 (1970). 

44Cf. Davis, The Requirement of a Trial-Type Hearing, 70 Harv. L. Rev. 193, 
271-74 (1956). | 

45See Stewart, supra note 7, at 1718. 
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constitutional norms by specific conditions attached to the state’s action. 
The underlying concept of the libertarian state was tied in with and 
gave support to this view. When the governmental foundations of this 
limited concept of the state’s functions eroded, the limitation of the 
hearing right to only those interests protected at common-law was 
challenged before the courts.*¢ 

Even so, it took seven decades for the old distinction between rights 
and privileges to lose its full judicial support with regard to hearing 
rights.47 After ten more years, the Supreme Court recognized a hearing 
right for welfare claimants*® in Goldberg v. Kelly.*® Finally, in Roth 
v. Board of Regents,5° the Court gave up entirely, for hearing rights’ 
purposes, the entire practice of distinguishing between “rights” and 
“privileges,” thereby equating old and new property at least in the 
hearing area. Although it appears that a new version of the old dis- 
tinction might be making a reappearance,®" it is safe to say that individ- 
ual hearing rights are now no longer controlled by such 19th century 
libertarian notions of the relationship between the state and the in- 
dividual. 

As to our first comparative issue, regarding the procedural nature of 
the hearing right and its relevance for the Goldberg rationale, it is in- 
structive to notice that the Court in Goldberg had at least three doc- 
trinal options to expand the range of interests triggering a constitu- 
tional hearing right.5? First, it could have retained the accepted basic 
scheme, and simply broadened the notions of property and liberty®?— 


46For one of the earliest cases, see MacAuliffe v. Mayor, Etc., of City of New Bed- 
ford, 155 Mass. 216, 29 N.E. 517 (1892). 

47In Flemming v. Nestor, 363 U.S. 603 (1960), the Court declined for the first time 
to accept the “right-privilege” distinction. 

48For a discussion of the special problems related to AFDC, which may have in- 
fluenced the Court, see Mashaw, supra note 5, at 805. 

49See Goldberg v. Kelly, 397 U.S. 254, 262 n. 8 (1970). 

50408 U.S. 564 (1972). 

51See note 64 infra. 

52See also The Supreme Court, 1973 Term, 88 Harv. L. Rev. 41, 88 (1974). 

53How difficult it is to define “property” and “liberty” becomes apparent even in 
the framework of the Court’s positivistic approach. See Michelman, supra note I}. 
Although “liberty” and “property” are overlapping to some extent, the Court is 
willing to clearly distinguish them. See Goss v. Lopez, 419 U.S. 565 (1975). As to the 
construction of “property” in Arnett v. Kennedy, 416 U.S. 134 (1974). See Tribe, 
Structural Due Process, 10 Harv. Civ. R.—Civ. L. REv. 269, 277 (1975) [hereinafter 
cited as Tribe]; Note, Specifying the Procedures Required by Due Process: Toward 
Limits on the Use of Interest Balancing, 88 Harv. L. REv. 1510, 1528 (1975); The 
Supreme Court, 1973 Term, 88 HARV. L. REv. 41, 86 (1974). In Goss, the Court found 
that a statutory grant of a right to schooling is cognizable as ‘‘property” under the 
due process clause. Goss v. Lopez, 419 U.S. 565, 574 (1974). See also Mashaw, supra 
note 5, at 805. 
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the reasoning of the majority in Goldberg corresponds to this model. 
Secondly, it could have, again relying on the accepted concepts of lib- 
erty and property, shifted the decision about the new definitions of 
liberty and property from a judicial judgment to one of the Congress;°4 
this path was followed by adopting the “entitlement doctrine” in 
Roth®5 and later cases.56 

Roth left open the question of whether the “entitlement doctrine” 
applied only to “property,’®? or whether it defined the range of “lib- 
erty” protected by due process as well. On libertarian grounds, there 
was a strong argument to reject the latter version: defining the sphere 
of due process interests in terms of state law for both categories implied 
a potential abdication of the federal due process clause. An indepen- 
dent federal judicial interpretation of “liberty interests” would have 
guaranteed that the federal dimension of process remains alive. How- 
ever, Justice Rehnquist’s majority opinion in Paul v. Davis®® casts 
doubt on the future adoption of this approach. In examining whether 
“reputation” is an interest of “liberty” rank, the opinion simply looks 
to an “alteration of legal status” on the level of state law and does not 
attempt to make an independent federal judgment. 

It is important to realize that these cases must be understood as a 
deliberate broadening of—or even departure from—the Goldberg 
method: nothing in the Roth or Paul cases would have made it impos- 
sible for the Court to exercise its own judgment on the concepts of 


54But see Hart, supra note 13, at 1394: 

Granting that the requirements of due process must vary with the circumstances, 

and allowing them all the flexibility that can conceivably be claimed, it still re- 

mains true that the Court is obliged, by the presupposition of its whole jurisdic- 

tion in this area to decide whether what has been done is consistent with due 

process—and not simply pass back the buck to an assertedly all-powerful and un- 

impeachable Congress. 

55Roth v. Board of Regents, 408 U.S. 564 (1972). In this respect, a common line 
between the Roth and the Dandridge decisions can be drawn: the Court will not 
judge upon the substantive part of the new property, but limit the identification of 
“old” and “new” property to curtail Congress’ ability to modify the procedural 
dimensions of the “new” property. 

56See, e.g., Paul v. Davis, 424 U.S. 693 (1976); Mathews v. Eldridge, 424 U.S. 319 
(1976). 

57Such a position could be based upon a view that “property” is one specific con- 
cept by which personal freedom is protected by the state, whereas “liberty” is the 
broader right embracing all forms of freedom, including those which the citizen has 
independently from state-enacted rules. _ 

58424 U.S. 693 (1976). 

59For a critical view of the opinion, see The Supreme Court, 1975 Term, 90 HARv. 
L. REv. 56, 94 (1976). 
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liberty and property.®° A similar option was to combine the Court's 
desire to move away from a Goldberg-type independent judicial judg- 
ment (possibly perceived by the Court as potentially explosive in the 
long run) and to construe a presumption for a hearing right whenever 
a legislative “entitlement” is created. Instead, the Court chose to re- 
treat, at least for the time being, from an independent judicial inter- 
pretation of the Constitution by creating the Roth entitlement doc- 
trine.® 

The third alternative would have been the more radical approach: 
that is, the complete rejection of the liberty-property scheme as the 
basis for the hearing right in favor of an analysis based upon the im- 
portance of the matter to the individual concerned.® But again, such 
a concept would have demanded an active judicial role. Since this 
role would have been even broader than the one implied in the Gold- 


60However, in Arnett v. Kennedy, 419 U.S. 134 (1974) and in North Georgia Fin- 
ishing, Inc. v. Di-Chem, Inc., 49 U.S. 601 (1975), the Court construed the involved 
employee’s and debtor's rights as “(property interests” in a manner not fully con- 
sistent with an entirely positivistic approach. See Tribe, supra note 53, at 279. As to 
the construction of “liberty,” see Note, Entitlement, Enjoyment and Due Process, 
1974 DuKE L. J. 89, 96. See also, supra note 53. 

61For a critical view of the entitlement doctrine, see Note, Entitlement, Enjoyment, 
and Due Process, 1974 DuKE L. J. 89, 111: “Carried to its logical extreme, the entitle- 
ment doctrine results in completely circular reasoning that contravenes the four- 
teenth amendment by allowing the states to determine that procedures are to be 
followed in dealings with their citizens without regard to federal standards.” Cf. The 
Supreme Court, 1973 Term, 88 Harv. L. REv. 41, 86 (1974). 

62Such an approach is favored in Note, Entitlement, Enjoyment, and Due Process, 
1974 Duke L. J. 89, 119: the authors argue that the Court’s opinions in this area 
are often rationalizations for judicial legislation. See also The Supreme Court, 1975 
Term, 90 Harv. L. REv. 56, 102 (1977); The Supreme Court, 1973 Term, 88 HARv. 
L. REv. 41, 88 (1974). But, of course, the proponents of such an approach must face 
the counter-argument that the constitutional text protects only “life, liberty, and 
property,” and not “all human interests.” Unless the judicial role is conceived as 
virtually borderless in the due process area, it appears preferable to use the constitu- 
tional text as an outer limit for the Court’s freedom to interpret the clause. 

In Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S. 886, 895 (1961), 
the Supreme Court stated: “Consideration of what procedures due process may re- 
quire under any given set of circumstances must begin with a determination of the 
precise nature of the government function involved as well as of the private interest 
that has been affected by governmental action.” But the general language of the 
decision suggests that the traditional notion of property was still the framework of 
such a balancing test. But see Dixon v. Alabama State Bd. of Higher Educ., 294 
F.2d 150 (5th Cir. 1961), cert. denied, 368 U.S. 930 (1961). In Paul v. Davis, 424 US. 
693, 701 (1976), the Court rejected an argument that ‘would make of the Fourteenth 
Amendment a font of tort law to be superimposed upon whatever systems may al- 
ready be administered by the States.” 
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berg decision—and apparently abandoned in Roth—it is not surprising 
that the Court did not choose to go this path. 

Considering the choice of the Court from among these three options, 
the major concerns behind the Court’s new direction are apparent. 
Most likely, the Court had become attentive to the implication of a 
judicial redefining of property and liberty and rejected such an inde- 
pendent judicial role in the adaptation of this scheme to accomplish 
fundamental social change.® 

The Court has not revived the old “right/privilege” distinction, but 
adopted a more mechanical, legislatively-determined concept®* in the 
substantive area. As long as examination under the applicable sub- 
stantive rules shows that an entitlement exists, Goldberg and all subse- 
quent decisions dictate that the individual has a right to a hearing.® 
However, Goldberg, Roth and Paul imply that the legislative role with 
respect to procedural aspects related to matters of welfare rights, and 
all forms of entitlement, is of limited scope. Thus, the legislature in 


63See Stewart, supra note 7, at 1720 n. 255, and the dissents of Justices Douglas 
and Marshall in Ortwein v. Schwab, 410 U.S. 656, 661, 665 (1973); Brudno, Fairness 
and Bureaucracy: The Demise of Procedural Due Process for Welfare Claimants, 25 
Hastincs L. J. 813, 838 (1974); Michelman, supra note 11, at 19; Note, Entitlement, 
Enjoyment and Due Process, 1974 DUKE L. J. 89, 98. 

64It is interesting to compare the Perry v. Sindermann, 408 U.S. 593 (1972), and 
the Roth case in this respect. Whereas the Court acknowledged a “property interest” 
in Sindermann, over the state’s explicit disagreement, such an approach seems hardly 
consistent with Roth. In Roth, it seems that the justices disagreed on the question 
of whether the state meant to confer “property interests” on Roth, and not whether 
the given status should be judicially given a “‘property” rank. 

Particularly after Paul v. Davis, 424 U.S. 693 (1976), it appears that state-enacted 
statutes have a crucial role in determining the sphere of due process. But, still, it is 
hard to imagine that the state statutes will be used to reduce the number of inter- 
ests that have already been afforded the protection of the due process clause. As 
perceived by the Court, the role of the state statutes is to help it decide which inter- 
ests shall receive this rank, in addition to the ones already protected. The present 
state of the doctrine is, therefore, that the Court is willing to expand the sphere of 
due process interests, but unwilling to determine itself which new interests shall be 
added to this sphere. In contrast, the former “right-privilege” distinction was based 
on a (more or less) static notion of property, and did not allow a legislative expan- 
sion. Under such circumstances, it seems hardly useful to state disapprovingly that 
the old doctrine has been revived. Both the old and the new concept of due process 
protects some interests and excludes others. No desirable constitutional scheme can 
include all interests. Therefore, the only real constitutional question concerns the 
method by which the borderline is drawn. Certainly, the new approach is different 
from the old one in this respect. 

850f course, this leaves open the question of the format and the timing of the 
hearing. A comparison of the language used in Goldberg, Goss and Mathews v. 
Eldridge, 424 U.S. 319 (1976) clearly illustrates the change in mood with respect to 
the conditions under which a hearing must be held. 
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this scheme determines the substantive claims which trigger the pro- 
cedural right. But once that substantive decision is made, the legisla- 
ture’s influence on procedural rights becomes very limited. In this 
sense, the Court reveals a strong assertion of the judicial role for the 
determination of procedural matters. 

Therefore, from a general perspective, it will be observed that the 
Court has split up the hearing right problem into two halves: the sub- 
stantive and the procedural. Whereas the Court has retreated from an 
active role within the substantive part, its reasoning speaks for an in- 
dependent exercise of judicial determination with regard to procedure. 
Yet one must not confuse the questions of the principal role assumed 
by the Court and the breadth of interests which the Court protected by 
its new scheme: for the present considerations, it shall be stressed that 
the Court decided on the data-triggering procedural rights, but not 
what those data were. 

Of course, it is common legal knowledge—especially in the area of 
conflict of laws—that an analytical separation of a given right into a 
substantive and a procedural part is not always helpful and sometimes 
rather tends to distort the true nature of the right.6* Procedural ele- 
ments can be tied to substantive matters in a way that modifies the 
basic nature of the right, and one expert in the area of conflict of laws 
has described the substance-procedure distinction as “chameleon-like.”® 

The concepts of ‘“‘substance” and “procedure” in themselves do not 
provide a strict dividing line. Whereas some matters will clearly fall 
under one of the two categories, others cannot be as easily qualified on 
the continuum lying in-between the more evident cases.®8 ‘The constant 
debate on the procedural or substantive nature of a statute of limita- 
tions illustrates the potential difficulties.6° But when Justice Rehnquist 


66Considering the logic of the Roth rationale, a conspicuous weakness becomes 
apparent: the “substance-procedure” distinction to determine the sphere of interests 
triggering a claim to due process does not facilitate any answer to the second and 
equally important question as to what process is due in a particular case. 

67R,. WEINTRAUB, COMMENTARY ON THE CONFLICT OF Laws 431 (1971). 

68See, for matters of conflict of laws, Morgan, Choice of Law Governing Proof, 58 
Harv. L. REv. 153, 195 (1944); Cook, “Substance” and “Procedure” in the Conflict 
of Laws, 42 YALE L. J. 333, 344 (1933). 

69R. WEINTRAUB, COMMENTARY ON THE CONFLICT OF Laws 48 n. 55 (1971). For pur- 
poses of administrative law, one might be able, as in the field of conflict of laws, to 
establish functional criteria in order to distinguish issues within the grey zone. No 
such effort has been made by the Supreme Court. 

It is true that in the areas formerly termed “privileges,” there is a legitimate 
claim that the government does not unduly restrict the individual's liberty by at- 
taching certain conditions to the benefit granted; but nowhere has it been claimed, 
as a legal proposition, that the government is under an obligation to take such 
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pointed to these problems of the Roth approach and voted to uphold 
the congressional scheme involved in Arnett v. Kennedy,” the majority 
of the Court explicitly disagreed.” It is hard to believe that this ma- 
jority was not familiar with the severe difficulties in a virtually un- 
qualified mandate to divide substantive and procedural aspects for the 
intended purpose, Rather, one is led to assume that this majority ac- 
cepted these difficulties in order to achieve a different aim of overrid- 
ing concern. | 

It has been suggested that the aim was to enforce “legislative can- 
dor.”?2 But the flat notion behind this argument is that most people 
will look primarily to the substantive provisions and hardly take notice 
of procedural qualifications of substantive rights; therefore, the argu- 
ment runs, procedural qualifications may have a tendency to unduly 
conceal what has actually been granted. But this perspective is, at best, 
ambiguous. Policy considerations may make it quite meaningful, under 
certain circumstances, to add procedural qualifications to newly created 
claims. Moreover, in order to force the legislature into a “candid role,” 
such a tool would grant far too little leverage. Finally, it is a strange 
notion that it should be the Court’s task to aim at “legislative candor”; 
such a basic effort to influence allegedly not quite “honest” legislative 
conduct may well rest better in the hands of the electorate.” 


measures. The Dandridge decision would not allow such a claim. Therefore, the gov- 
ernment is free, for example, to grant certain benefits to families with at least two 
children, or it can also include families with only one child. When the legislature 
faces such a choice, its sovereignty empowers it also to make eligible, without restric- 
tions, all families with two children, and to include families with one child, but 
with certain qualifications for the latter. Since the legislature has the choice to ex- 
clude families with one child, it would seem difficult to raise constitutional objec- 
tions to a solution where these families are included with certain restrictions, as 
long as these restrictions are not in themselves unconstitutional. See also, The 
Supreme Court, 1974 Term, 89 HARV. L. REv. 47, 86 (1975). 

70416 U.S. 134 (1974). 

71The authors of The Supreme Court, 1973 Term, 88 Harv. L. REV. 41, 87 (1974), 
agree with Justice Rehnquist, arguing that his position is a logical extension of the 
Roth holding. Bishop v. Wood, 96 S.Ct. 2074 (1976) has not overruled Arnett, Justice 
White's dissenting opinion notwithstanding. In Arnett, the applicable substantive 
federal regulation was interpreted to confer a “property interest”; in Bishop, the 
majority did not find that Marion’s ordinance granted such a right. Given the 
majority's view of the substantive law, the holding in Bishop does not conflict with 
Arnett. See also The Supreme Court, 1975 Term, 90 Harv. L. REv. 56, 100 n. 82 
(1976). 

72The Supreme Court, 1973 Term, 88 Harv. L. REv. 41, 87 (1974). The authors of 
The Supreme Court, 1975 Term, 90 Harv. L. REv. 56, 104 n. 99 (1976) similarly argue 
that the government must take the “bitter with the sweet.” 

73One may argue that in many instances large parts of the electorate may not 
know of this “lack of candor.” This would imply a shortcoming of the mass com- 
munication media. In this case, the Court could correct the legislature in specific 
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Behind the Court’s remarkable effort to split up procedural and sub- 
stantive aspects, one must assume a fundamental judicial concern that 
judges cannot be considered specialists in matters of substantive social 
policy, but, on the other hand, judges are qualified to assert their ex- 
pertise in matters of a primarily ‘‘procedural” nature. The Court is 
not willing to yield to the Congress in what it perceives as “procedural” 
questions, even though it is well aware of the often considerable judi- 
cial influence upon substantive decisions of Congress. 

Here the Court’s historical experience may have been at work. Since 
the days of substantive due process, the Court has become highly re- 
luctant to intervene in the substantive governmental regulation of 
business, and it would not be surprising if the Court saw parallel prob- 
lems in assuming a role influencing other substantive matters. In this 
context, it is well to remember that the Court, in the equal-protection 
area, has mentioned economics and welfare in one phrase.’* The Court 
may therefore have looked for a scheme which permitted it to stay out 
of largely substantive matters, but which still allowed the Court to re- 
tain a meaningful role. 

The “substance-procedure” dichotomy easily accommodates these 
objectives. By explicitly refuting a judicial role with respect to “sub- 
stance,” the Court defended itself against possible criticism that it un- 
duly interfered with congressional matters. Experience has shown that 
the Court can expect greater authority and acceptance when it is at 
least seemingly less concerned with substantive policy-making than with 
the traditional judicial sphere of adequate procedure. In addition, the 
very ambiguity of the substance-procedure dichotomy allowed the 
Court a standard by which it could later rationalize an expansion of 
the judicial role if necessary. 

These speculations, however, should not distract us from the basic 
point: what the Court did was to expand the area of substantive inter- 
ests triggering a claim to a hearing right. In Roth, the Court’s analysis 
is centered around the existence of the hearing right, but the angle 
from which the Court argues centers around the importance of the 
substantive law in question. The significance of this aspect for the 
assertion of a constitutional right to judicial review of welfare claims is 
discussed in Part III. 


eae 
instances, but the broader problem of an informed electorate would, of course, re- 
main. The functioning of the basic political process cannot be solved by judicial 
means, and it remains doubtful whether specific judicial interventions into this basic 
process are not counter-productive in the long run. 

74Cf. Dandridge v. Williams, 397 U.S. 471, 485 (1970). 

75See, infra, at 546-63. 
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How do these discussions of the development of the hearing right by 
the Supreme Court reflect on a comparable constitutional right to 
judicial review in welfare matters? The contrast between the rationales 
of Dandridge and Roth throws some light on this question: the Court 
has no intention of interfering with substantive policy concerning wel- 
fare matters, but, on the procedural level, it is willing to equate wel- 
fare payments with traditional property rights. 

With respect to our central question, the comparison of the treat- 
ment of the hearing right with the right to judicial review in welfare 
matters, this result is of strong weight. It establishes a priort that the 
common procedural nature of the two rights is itself relevant to our 
comparison. The Court has at no point indicated that specific pro- 
cedural aspects applicable only to the hearing right have been con- 
trolling; to the contrary, the analysis of the hearing right decisions has 
revealed that the Court’s actual concern was the broad constitutional 
issue of a procedural protection for a given welfare claim. Thus, on 
this level of consideration, the hearing right and the right to judicial 
review cannot be meaningfully separated: both are procedural mech- 
anisms at the disposal of an individual aggrieved by a governmental 
measure. The reasonableness of a call for equal treatment of welfare 
matters in both contexts has, then, not only been upheld by this pre- 
liminary analysis, but it has been strengthened. 


III. SYSTEMATIC FUNCTIONS OF THE HEARING 
RIGHT AND THE RIGHT TO JUDICIAL REVIEW 


Beyond noting their common procedural nature, we now turn to 
the functions which hearings and judicial review perform within the 
general system. Ultimately, the power of an argument for the extension 
of a constitutional right to judicial review, to be drawn on a compari- 
son with the judicial expansion of hearing rights, will be much stronger 
if it is built not only on the common procedural nature of both rights, 
but also on a demonstrated functional similarity or complementarity 
within the constitutional scheme for the protection of rights granted 
by the legislature. 

One caveat must, in the light of recent literature, be noted before 
any attempt to characterize “the” function of the hearing right or 
judicial review is made. The legal system cannot be compared with a 
machine, the parts of which are designed and function to fulfill one 
specific, exclusive purpose; legal institutions are set up to respond to 
complex social phenomena, and they may well contribute to promote 
social aims in a variety of fashions. 
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The traditional requirement of standing before a court, for example, 
has at least three functions: it enables the courts to operate effectively; 
it provides assurance that claims before a court are powerfully argued; 
and it may also be used to dismiss claims which are, from their nature, 
not susceptible to adjudication. One of these functions may be socially 
and legally less relevant than others, or may even be considered no 
more than a by-product; but that does not mean that it can be disre- 
garded. In this sense, to look for “the” function of a hearing or “the” 
function of judicial review may be a dangerous mission. Ideally, there 
may be discovered one overriding function which carries more weight 
than the other given functions. If this is not possible, one must be 
willing to assess the significance of more than one function essential 
for the broader system. 


A. The Function of the Hearing Right 


The right to a hearing, nowhere explicitly stated in the Constitution, 
has been deduced by the courts from the constitutional right not to 
be deprived of life, liberty or property without due process of law. 
Based on such a broadly conceived constitutional notion, the right to 
a hearing is necessarily subject to changing, constitutionally accepted 
considerations of contemporary social needs;*6 precedent and stare 
decisis may here not always enjoy their usual high rank in constitu- 
tional interpretation.”? 

In past decades it seems that at least three major doctrinal elements 
of the hearing right have been modified by the courts.’® First, whereas 
formerly the common understanding was that only traditional property 
interests could trigger a claim of right to a hearing, this sphere of 
interests has been considerably expanded by the Roth ruling that each 
“entitlement” against the state is considered a property interest and 
therefore triggers a claim to a hearing right. 

Second, given a property interest, a new balancing method to deter- 
mine the existence and the scope of a hearing right has been judicially 
adopted. It is true that in the traditional approach functional consid- 
erations were also at work, but strongest emphasis was laid upon the 


7é6Brudno, Fairness and Bureaucracy: The Demise of Procedural Due Process for 
Welfare Claimants, 25 Hastincs L. J. 813, 817 (1974), contends that the Burger Court's 
opinions concerning the hearing right are hardly related to “constitutional doctrine,” 
but are dictated by “‘policy wisdom.” 

77Cf. Tribe, supra note 53, at 293. Michelman, supra note 11, views due process 
as a legal recognition of changing moral values. 

78For a traditional view of the function and the scope of a hearing, see 1 K. DAvis, 
ADMINISTRATIVE LAW TREATISE § 7.11 (1958). 
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distinction between facts particularly relevant to a case and facts which, 
while related, originated outside the given case.7® Only when the for- 
mer type of facts were in question would the right to a hearing be 
granted. 

Historically developed by judicial decision,®° this doctrine had widely 
become identified with Professor Davis’ distinction between “legisla- 
tive’ and “adjudicative” facts,§! as can still be found in some recent 
judicial opinions.82 But this approach can certainly no longer be con- 
sidered the only method, and it probably cannot even be considered 
completely correct. The courts have now developed a scheme oriented 
toward different factors.88 Today the “entrance question” on the prop- 
erty nature of a disputed right is asked and, if the right falls under the 
expanded property notion, further “complementary factors” like ap- 
propriateness of a hearing right, the burden on the courts, and the 
gravity of the specific deprivation in question, will decide what process 
is due.84 

Thirdly, related to this change, one can no longer speak of “one 
hearing right.” The scope of the hearing right will in some cases still 
be, as formerly, the trial-type hearing, with the key elements of the 
right to present witnesses and the right to cross-examination. But in 
other cases, depending upon the “complementary factors,” the right 
to a hearing may today amount to little more than the right to a very 
informal conversation between the concerned individual and the gov- 
ernment official responsible for the action taken.® It seems, then, that 


79See, e.g., Byse, Opportunity to be Heard in License Issuance, 101 U. Pa. L. REv. 
57 (1952). 

80See, ¢.g., Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 149 (1951) 
(Frankfurter, J., concurring). But see Market St. Ry. Co. v. Railroad Comm'n, 324 
U.S. 548 (1945); Chicago & Northwestern Ry. Co. v. Railroad Comm’n, 156 Wis. 47, 
145 N.W. 216 (1914). 

81See 1 K. DAvis, ADMINISTRATIVE LAW TREATISE § 7.11 (1958). 

82South East Chicago Comm’n v. HUD, 488 F.2d 1119, 1132 (7th Cir. 1973); Air 
Line Pilots Ass'n, Int'l v. CAB, 475 F.2d 900, 903 (D.C. Cir. 1973). 

83See, e.g., Roth v. Board of Regents, 408 U.S. 564 (1972). 

84The Court stated that: 

More precisely, our prior decision indicates that identification of the specific dic- 

tates of due process generally requires consideration of three distinct factors: first, 

the private interest that will be affected by the official action; second, the risk of 

an erroneous deprivation of such interest through the procedures used, and the 

probable value, if any, of additional or substitute procedural safeguards; and 

finally, the government’s interest, including the function involved and the fiscal 

and administrative burdens that the additional or substitute procedural require- 

ment could entail. Mathews v. Eldridge, 424 U.S. 319, 334-35 (1976). 

85See, e.g., Goss v. Lopez, 419 U.S. 565 (1975); Friendly, “Some Kind of Hearing,” 
123 U. Pa. L. REv. 1267 (1975). 


This content downloaded from 91.229.229.212 on Fri, 13 Jun 2014 01:02:49 AM 
All use subject to JSTOR Terms and Conditions 


WELFARE BENEFITS AS PROPERTY INTERESTS 549 


the “true function” of the hearing right as conceived today may be best 
ascertained if one looks beyond these changes to find the constant ele- 
ments of a hearing right.*¢ 

One function of the hearing right will always be to give to the in- 
dividual the assurance that his case is not seen as an anonymous one, 
and that he has a right to have explained the reasons behind the ad- 
ministrator’s decision.’ This may be called the “pacifier function” of 
the hearing: in a therapeutic sense, it serves to make an individual 
feeling unduly aggrieved by a governmental measure aware of the legit- 
imacy and the legality of the measure in question, and thereby con- 
tributes to the individual’s feeling of receiving just treatment.®®§ Such 
an approach is not incompatible with a second “political” function of 
a hearing, which is to integrate the individual’s views into the admin- 
istrative and political decision-making process. More specifically, the 
“political function” of the hearing can be seen in its channeling of 
individual viewpoints into the agency’s policy considerations® and its 
practical effect of promoting individual participation in the govern- 
mental process. 

A third aspect of the hearing right is its “symbolic” function. The 
hearing right is granted only to a certain category of interests—property 
and liberty—and denied in all other matters. This distinction serves 
in itself to emphasize the high rank which society attributes to these 
values. Thus, the individual is reassured of his rights and the adminis- 
trator is alerted that particularly valuable interests are at stake. 

But the “pacifier role,” the “political function” and the “symbolic 
aspect” imply a scope of considerations much too limited and, at the 


86For a discussion of the functions of the hearing right, see, for example, Subrin 
& Dykstra, supra note 29, at 449. These authors value the “social order” and the 
“human dignity” function higher than this article does. They do not explicitly dis- 
cuss the question of the function of the hearing right with respect to the substantive 
law in question. See also Note, Specifying the Procedures Required by Due Process: 
Toward Limits on the Use of Interest Balancing, 88 HARV. L. REv. 1511, 1540 (1975). 

87The Supreme Court specifically mentioned this function in Joint Anti-Fascist 
Refugee Comm. v. McGrath, 341 U.S. 123 (1951). See also Subrin & Dykstra, supra 
note 29, at 454; Note, Specifying the Procedures Required by Due Process: Toward 
Limits on the Use of Interest Balancing, 89 Harv. L. REv. 1511, 1549 (1975). 

88Tribe, supra note 53, at 269, argues that due process is relevant to “the struc- 
tures through which policies are both formed and applied, and formed in the very 
process of being applied,” supporting individualized hearings under less determinate 
standards. See also Tribe, The Supreme Court, 1972 Term; Foreword: Toward a 
Model of Roles in the Due Process of Life and Law, 87 Harv. L. REv. 1 (1973). 

89The political function is stressed, in various ways, in Michelman, supra note Il, 
passim. Michelman argues that non-formal procedures—aiming at prudence or moral- 
ity rather than strict legality—should in the future receive stronger emphasis; in his 
view, the Roth decision stands in the way of such a concept. 
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same time, too sweeping to give a full account of the dimensions gen- 
erally attributed to the hearing right. In and of themselves, these fac- 
tors carry no overwhelmingly stringent logic. The “pacifier function” 
is based on a notion that the legal process is generally so intricate that 
an individual untrained in law will have no understanding of it and 
suffer from Kafkaesque feelings unless he receives specific, individual 
attention from the administrator.2° Whereas this may be true in single 
cases (for example, in the tax area), one is hardly justified in perceiving 
the entire legal system and its functioning in this perspective. 

As to the “political function” of the hearing right, it is hard to give 
full support to a political theory which flatly contends that individuals 
will become alienated or that their interests will be disregarded if a right 
to a hearing is not granted. Basically, the right to participation in the 
political process has a much broader (and, in a sense, smaller) scope 
than the hearing right. The voting right, the right of free association, 
or the alternative to contact the elected representative may have much 
more political potential than a hearing right.®! In principle, the demo- 
cratic values dominant in our society tend to emphasize participation 
in the broad political process rather than the day-by-day conduct of 
government. Finally, to have the hearing right mainly for the sake of 
the “symbolic function” would certainly not be meaningless, but it 
would be a luxury found in no other part of the legal process. 

For these reasons, the three previously mentioned functions of the 
hearing right cannot be considered as the central policy grounds be- 
hind this right. Equally important, such functions are not able to serve 
as a clue to explain the recent transformations of the hearing right. 
These functions cannot fully answer why the method to determine the 
sphere of a hearing right has been changed or why the substance of a 
granted hearing is changing. Therefore, while they may in specific cases 
have a strong explanative value,®? these functions do not reach the 
heart of the hearing right. 


80But because the legal system has been moving in this direction, Subrin & 
Dykstra, supra note 29, at 478, are right in pointing out that the hearing right in 
today’s society is probably more meaningful than ever before. 

91This assumes that the elected officials—and not the bureaucracy—play the central 
political role or, at least, that elected officials will influence the bureaucracy’s basic 
policies. But see Stewart, supra note 7, at 1808. 

%2The difficult issue distinguishing Londoner v. Denver, 210 U.S. 373 (1908) from 
Bi-Metallic Inv. Co. v. State Bd. of Equalization, 239 U.S. 441 (1915), can probably 
best be answered by relying upon, besides the matter of burden on the agency, the 
“political function.” Where many citizens are concerned with the same problem, 
the political process can be relied upon much more heavily to correct an erroneous 
decision than in the case where only one person is involved. 
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It has been recently argued that “the one real function” of a hearing 
right is to facilitate judicial review by building a record on which 
judges can base their decisions.® If that were true, the question of this 
study would be answered, since Goldberg would then immediately 
lead to a claim of a right to judicial review for welfare claimants. How- 
ever, the task to prove such a point certainly is not so easy as this ap- 
proach would suggest. 

Such an argument would not have been considered persuasive in the 
past. In the Storer®4 case, for example, the Supreme Court denied plain- 
tiff a right to a hearing, but then found that plaintiff had a right to 
judicial review. However, it must be noted that modern decisions (most 
of them handed down in the Second Circuit) can be found in which 
the “review facilitating function’ of the hearing is heavily emphasized. 
In International Harvester Co. v. Ruckelshaus,®5 for example, this was 
stated with reference to a rule: 


The procedures followed in this case, whether or not based on rulings that 
were ‘mistaken’ when made, have resulted in a record that leaves this court 
uncertain, at a minimum, whether the essentials of the intention of Con- 
gress were achieved. This requires a remand whereby the record as made 
will be supplemented by further proceedings.®6 


It might seem that this aspect of the hearing’s function is limited 
to cases involving complex technological issues. But the potential scope 
of this modern approach certainly reaches beyond technological ques- 
tions, and therefore it would not be surprising if this notion would, 
both in the rule-making and in the adjudicative context, gain increased 
strength in the future. Thus, while this novel function must be kept 
in mind, we shall, for our present purposes, not rely heavily upon it. 
For it remains to be seen whether the potentially broad scope of this 
function will in fact become generally accepted in the future and, as 
we shall later see, this notion has apparently played no key role in the 
recent judicial development of the hearing right. 

If all these considerations cannot adequately explain the function 
of the hearing right, where is the clue? The easiest way to answer this 


98McCormack, The Purpose of Due Process: Fair Hearing or Vehicle for Judicial 
Review?, 52 Tex. L. Rev. 1257 (1974). See also Note, Specifying the Procedures Re- 
quired by Due Process: Toward Limits on the Use of Interest Balancing, 88 HARV. 
L. REv. 1511, 1549 n. 29 (1975). 

94United States v. Storer Broadcasting Co., 351 U.S. 192, 205 (1956). 

95478 F.2d 615 (D.C. Cir. 1973). 

96Jd. at 649. See also Kennecott Copper Corp. v. EPA, 462 F.2d 846 (D.C. Cir. 
1972); American Airlines, Inc. v. CAB, 359 F.2d 624 (D.C. Cir.), cert. denied, 385 US. 
843 (1966). 
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question is to recognize that the hearing right gives to the concerned 
individual a chance to influence the administrator’s decision.®? ‘The 
Davis approach to the hearing right, with its strict emphasis on the 
specific ‘‘adjudicative’ aspects of the individual case, remains correct 
inasmuch as it reflects this individual-serving function of the hearing. 
Indeed, it points to the most rational starting point, since it would be 
meaningless to give an individual a right to participate in the process 
and yet give him no chance to change that decision.®® | 

But once this is accepted, it is no longer difficult to point to one basic 
function of the hearing right: it is related to an “enlightened” decision- 
making process. By an “enlightened decision” we mean in this context 
one which takes into account all those factors and circumstances which 
are favorable to the allegedly aggrieved individual. Since the correct- 
ness of the administrative decision depends upon the proper ascertain- 
ment of all relevant facts as well as the correct interpretation of the 
law, and since the concerned person is most likely to be best aware of 
all relevant facts and will possess the strongest incentive to detect er- 
roneous applications of law against his interests, it is meaningful to 
allow this person to have an input in the decision-making process. 

This aspect of the hearing right gains additional strength once one 
considers that, even if all facts are clear, the administrative decision 
will seldom follow automatically, since broad discretion is often given 
to the administrator.®® To exercise his discretion in a proper way, the 
administrator will have to look beyond the individual concerned in 
the particular case; in many cases, the concerned person will be the 
only one able to point out necessary outside information relevant to 
the case.1 


§7An attempt to emphasize the value of the hearing for the individual rather than 
the public is made in Note, Specifying the Procedures Required by Due Process: 
Toward Limits on the Use of Interest Balancing, 88 Harv. L. REv. 1510 (1975). The 
authors argue that the Court’s present balancing test focuses too strongly on public 
interests. But see Mathews v. Eldridge, 424 U.S. 319 (1976), where the Court em- 
phasized the public interest vis-a-vis individual interests. 

88A comparison of Goldberg v. Kelly, 397 U.S. 254 (1970), and Mathews v. Eldridge, 
424 US. 319 (1976), illustrates that the individual’s needs are of higher importance 
in the due process balancing process than the closeness of the right in question to 
traditional property rights. 

99See K. DAvis, DISCRETIONARY JUSTICE (1969). 

100It has recently been suggested that the hearing right may not be the most 
effective nor the most economical means of achieving this purpose. Cf. M. BARTH, 
G. CARCAGNO & T. PALMER, TOWARD AN EFFECTIVE INCOME SUPPORT SYSTEM, PUBLIC 
PROSPECTS AND CHOICES 99 (1974); Mashaw, supra note 5. But since the courts have 
been reluctant to force the agencies into rule-making, and since the judicial enforce- 
ment of the management aspects seems to be no easy task, one must assume that this 
function of the hearing right will not lose strength in the near future. 
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But again, this does not provide an adequate explanation for the 
most dramatic change in the recent rulings of the Court with regard to 
the hearing right: the Roth notion that any entitlement triggers a 
claim to a hearing right. One might argue that Roth is not concerned 
with the function of the hearing, but only defines the circumstances 
which bring the hearing right into play. But this approach is too sim- 
plistic because it disregards the interdependence of the hearing and its 
objective. It does not tell us what considerations were behind the rea- 
soning of the Court. It seems that these considerations must relate to 
the basic function of the hearing as perceived by the Court. The “en- 
lightenment” aspect is, at least after Roth, hardly explanative for cases 
where the administrator has broad discretionary powers. An entitle- 
ment in the Roth sense will only be given if administrative discretion 
is not, or is only partially, existent; conversely, broad administrative 
discretion will not be construed as providing an entitlement. 

Given the Roth holding, this means that a claim to entitlement will 
always be ruled out if there is a wide area of discretion. We must there- 
fore conclude that an unqualified view of the hearing as a means of 
enlightenment is, at least today, not satisfactory: the need for enlight- 
enment increases with the growing scope of administrative discretion. 
Moreover, it is evident that the Court was not concerned in Roth with 
the internal mechanism of the hearing right, but with the area of sub- 
stantive law in which the hearing right becomes operative. Arguing 
only from the “enlightenment” perspective of the hearing, the main 
thrust of the Court’s opinion remains obscure. More broadly speaking, 
if “enlightenment” is the central aspect of a hearing right, can this 
explain why a hearing right is granted for some substantively defined 
subject matter, but not for all such cases? 

It seems clear that the traditional functional considerations can no 
longer be accepted without considerable qualification, for none of these 
concepts of the hearing right pay sufficient attention to the substantive- 
law related function. It is therefore argued here that the Court's strong 
efforts to expand the sphere of interests triggering a hearing right can- 
not be read but in a manner which attributes a strong, maybe the 
strongest, importance to the hearing as a means of securing the correct 
application of a certain limited body of substantive law.1° 


101See also The Supreme Court, 1973 Term, 88 Harv. L. REv. 41, 85-86 (1974): 
Under the entitlement doctrine of Roth, the function of procedural due process 
is seen purely as protecting substantive rights of independent origin—that is, as- 
suring that no one is arbitrarily deprived of a benefit to which the state has said 
he was entitled. 
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To support this view of the hearing right’s function, one may at first 
simply point to the constitutional text. Due process is not granted for 
all rights, but only for those covered by the words “life, liberty and 
property.” This is by no means a conclusive argument, but it shows 
initially that there is a certain connection between the hearing right 
and the substantive law applicable in a given case. 

On a less abstract level, the substantive-law oriented function of a 
hearing right proves extremely helpful in explaining why the Court 
has in effect broken away from the traditional Davis concept. Davis 
assumed that a hearing is not adequate if the disputed matter in ques- 
tion is relevant for not only the concerned individual, but also to a 
wide segment of the public. Conceptually, as Davis himself points out, 
his approach has “fuzzy edges.”’1°2 Under this analysis, the cases must 
be seen on a spectrum, with matters of only individual concern at one 
end and matters of exclusively public relevance at the other. Thus, a 
considerable number of critical cases lie in the grey zone for which the 
Davis approach suggests no clear solution. 

Furthermore, there is no easy explanation to Davis’ underlying as- 
sumption that, once a matter becomes legally relevant, the concerned 
individual shall not be given a chance to participate in its solution 
merely because he is not the only one who is concerned.!° The admin- 
istrative lawmaking process may well be facilitated in such a case by 
individual efforts; one could even say (in line with the “political- 
function” version) that, from the viewpoint of the public interest, the 
individual input into the process is even more relevant because the 
broad implications of the question will be best perceived by the ad- 
ministrators when they listen to a variety of informed viewpoints. Such 
a concept, of course, would not be valid under the assumption that 
questions of broader concern are always subject to legislative super- 
vision and control and are therefore not really decided by the adminis- 
trative process. 

But the development of the relationship between Congress and the 
agencies, as illustrated by the development of the non-delegation doc- 
trine, has gone in the opposite direction.1% Individual efforts to en- 
lighten the agency as to matters of broader scope can be considered a 
quite helpful contribution toward a sound administrative process in 


102See 1 K. DAvis, ADMINISTRATIVE LAW TREATISE § 7.11 (1958). 

103Subrin & Dykstra, supra note 29, at 460, suggest that no hearing is appropriate 
under these conditions because no one has been singled out for “harsh treatment.” 

104Stewart, supra note 7, at 1679. For a recent decision, see Amalgamated Meat 
Cutters v. Connally, 337 F.Supp. 737 (D.D.C. 1971). 
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light of the legislative purposes, For these reasons, the central part of 
the Davis approach has not entered our new formula for determining 
the existence and scope of a hearing right; though, in determining what 
process is “due,” one will, as with the Davis approach, look to the in- 
dividual’s capability to make a meaningful contribution to the matter 
in question, but this will be done from a much different perspective.1% 

The Supreme Court’s decision in Carleson v. Yee Litt} illustrates 
the movement away from the Davis notion. After the Goldberg deci- 
sion, the state of California tried to give the case a restrictive interpre- 
tation by limiting the scope of the hearing right to the facts and ex- 
cluding matters of policy. Such an approach, it appears, would be en- 
tirely consistent with the Davis concept. But the Supreme Court ruled 
it unconstitutional. The Court’s reasoning relied largely on the grey- 
zone argument, stating that a distinction between fact and policy is 
unworkable. From the viewpoint of the “substantive law” approach as 
supported here, the Court’s decision must be considered correct. | 

From these discussions, we may well conclude that the Davis concept 
of the hearing right can no longer be considered entirely correct. The 
substantive-law oriented version provides a much sharper focus upon 
the recent changes by the courts as well as the present structure of the 
hearing right. In conjunction with our initial property discussion, the 
latter concept easily explains why the courts have focused on the ex- 
pansion of the interests which trigger a claim to a hearing right: be- 
cause it is a basic function of the hearing to protect socially important 
interests, i.e., liberty and property. The courts had to redefine the 
perimeters of the hearing right at a time when the sphere of these in- 
terests had been expanded due to general changes in the structure of 
government and its relation to the citizens, Thus, we find additional 


105Inasmuch as the new approach equates property with lack of discretion and 
rules out a hearing right where discretion is broad, Davis may point out that func- 
tional considerations are behind such a concept as well: in clearly discretionary 
cases, individual facts may be less relevant than the administrator’s power to weigh 
these facts, and the hearing may therefore not be sufficiently determinative to be 
constitutionally required. But the Davis notion was not centered directly around 
the question of whether the hearing, if properly conducted and considered in the 
decision, could potentially rule out one decision and demand a different one. 

106353 F. Supp. 996, aff'd mem. 412 U.S. 924 (1973). Plaintiff had filed the action 
to enjoin federal and state regulations allowing summary termination of welfare 
benefits prior to a hearing. Defendant argued that a prior hearing was not constitu- 
tionally required as long as no factual contentions were raised. The court found that 
the possibilities of mistake and misuse of the state’s provisions in effect denied plain- 
tiff the rights granted in Goldberg, arguing that “the state, even when using its best 
effort with seemingly innovative regulations, cannot operate the fact-policy system 
without many erroneous decisions.” 353 F. Supp. at 1000. 
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support for our argument that the hearing primarily serves to secure 
the proper application of the substantive law in question. 

We shall point out later that the mechanics of judicial review also 
serve to ensure that citizens are free from all governmental actions to 
which they have not (through their representatives) consented.!% In 
this respect, it can be noted that the substantive-law oriented view of 
the hearing right reveals a structure parallel to judicial review. Thus, 
the hearing must today be seen as enforcing the legislative will. 

In summary, the recent hearing right cases cannot be read to imply 
a full refutation of the hearing’s “enlightenment” function (and the 
corresponding traditional focus on “adjudicative” facts). The hearing 
has been a mechanism for the benefit of a citizen feeling aggrieved by 
a governmental action, before and after Goldberg. But the recent cases 
have taught us that this ‘subjective’ perspective does not reveal the 
complete functional structure of the hearing; it fails to explain central 
elements of the hearing right as now interpreted by the courts. We 
must today assume that the hearing also has a strong “objective” func- 
tion which guarantees the proper administrative application of a cer- 
tain body of substantive norms which society considers to have a basic 
importance (i.e., those affecting interests which fall under the contem- 
porary category of property rights). 


B. The Function of the Right to 
Judicial Review 


Again, it seems helpful to briefly consider the practical operation of 
judicial review in order to examine the manner in which judicial review 
serves the legal process.1°° For this purpose, we need not go into intri- 
cate and controversial details of the scope of the judicial review.1® 
Rather, we can rely on the broad scheme set forth in sections 706 and 
701 of the Administrative Procedure Act (APA), Although the APA is 
sometimes ambiguous, its basic features correctly reflect the accepted 
contemporary perspective of the role of judicial review. 

According to section 706, ‘all relevant questions of law” will be 
examined by the courts. In light of the Hearst case,1!° one may add 


107See infra at 558-59. 

108See generally L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 576-94 
(1965); K. DAvis, ADMINISTRATIVE LAW TREATISE §§ 30.02-03 (1958); Stewart, supra 
note 7, at 2; McCormack, The Purpose of Due Process: Fair Hearing or Vehicle for 
Judicial Review?, 52 Tex. L. REv. 1257, 1258 (1974). As to the modern notion of review 
to ensure fair representation of all interests, see Stewart, supra note 7, at 1712. 

108See the cases and discussions in L. JAFFE & N. NATHANSON, ADMINISTRATIVE LAw 
362-484 (3d ed. 1968). 

110NLRB v. Hearst Publications, Inc., 322 U.S. 111 (1944). 
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that judicial scrutiny has a wider scope in the area of clear statutory 
directives than the context of broadly phrased statutes and their appli- 
cation to specific cases. Even within the area of statutory directives, it 
seems plausible to give considerable weight to administrative decisions 
where the agency’s particular expertise becomes relevant.1!1 In the area 
of factual determination, the “substantive evidence” standard laid 
down in section 706 has been widely accepted, although the require- 
ment of an independent judicial judgment on constitutionally relevant 
facts!12 will possibly receive greater emphasis in the future.118 

In order to assess the systematic function of judicial review and com- 
pare it with that of the hearing right, the most appropriate starting 
point is the well-established principle that judicial review is a vital 
mechanism to guarantee enforcement of the rule of law. Thus, judicial 
review preserves the complex constitutional relations between the var- 
ious governmental units and ensures that the individual is subject only 
to those governmental measures in compliance with law. 

As to the preservation of the governmental structure, judicial review 
operates in a variety of fashions. Without judicial review, it would 
seem almost impossible to maintain the continued balance required 
by a federal system.!14 As to the separation of powers on the federal (and 
state) level itself, judicial review operates in two spheres. A court will 
first examine whether an agency has acted within its broad scope as 
determined by law; secondly, the court establishes whether the agency 
has observed the statutory directives of the specifically applicable law. 

As to the relevance of this function of review and its preservation of 
governmental structures, it will certainly be observed that the seizure 


111See the dissenting opinions in NLRB v. Highland Park Mfg. Co., 341 U.S. 322, 
326, 327 (1951) (Douglas, Frankfurter, J. J., dissenting), and the concurring opinion 
in Board of Governors of Fed. Res. Sys. v. Agnew, 329 U.S. 441, 449 (1947) (Rutledge, 
J. concurring). But see Hart, supra note 13, at 1378: “If questions of law can be 
taken, I’ll rethink Marbury.” 

112See Crowell v. Benson, 285 U.S. 22 (1932); Ohio Valley Water Co. v. Ben Avon 
Borough, 253 U.S. 287 (1920). 

113Cf. W. GELLHORN & C. BYSE, ADMINISTRATIVE LAW 416 (6th ed. 1974). 

114As to the federal context, it may be noted that a parallel argument for due 
process rights and the right to judicial review has more strength in the case of fed- 
erally enacted benefits than with those enacted by a state. Cf. Note, Federal Judicial 
Review of State Practices, 67 Co. L. REv. 84 (1967). On the other hand, a claim of 
a right under state law will generally suffice to show a deprivation of property in the 
due process context. See Note, Entitlement, Enjoyment and Due Process, 1974 DUKE 
L. J. 89, 98. 

Should the Supreme Court continue its present trend to interpret the due process 
clause more narrowly than during the past five years, individual rights may well re- 
ceive increasing attention on the state level. See Brennan, State Constitutions and 
the Protection of Individual Rights, 90 Harv. L. Rev. 489 (1977). 
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of steel mills by the executive and the states’ regulation of nationwide 
distributed products typically pose harder problems than the adminis- 
tration of welfare programs. But problems relating to the observance 
of lines dividing the various governmental divisions are by no means 
absent in the welfare field. The sheer amount of money going into 
welfare programs makes it imperative that the Congress provide at least 
general guidelines which direct the proper use and distribution of the 
funds by non-elected administrators.115 

As to the second aspect of the rule of law, the guarding of individual 
rights, it is worth noting the historical importance of this aspect for 
the systematic function of judicial review. Historical studies have 
shown that the origins of judicial review in England were more closely 
connected to individual protection than to governmental structure.1'¢ 
Nothing indicates that the basic scheme of judicial review was altered 
when it was adopted by the colonies.117 There is clear evidence that in 
the 1780’s courts were conceived “‘as instruments of the protection of 
individuals.’’118 Also, the records of the Constitutional Convention of 
the state ratification debate, as well as the writings in The Federalist, 
allow no different conclusion.!19 Moreover, the Supreme Court has 
most clearly supported this view: “. . . under Article III, Congress 
established courts to adjudicate cases and controversies as to claims of 
infringement of individual rights whether by unlawful action of private 
persons or by the exertion of administrative power.”!2° The major 
contemporary treatise reflects the same position.1#1 

The “protection of the individual” function works in various direc- 
tions. The basic notion is that the courts will ensure that the law is 
applied to the aggrieved person’s case no less favorably than the legis- 
lature has prescribed.!2? Again, as with the hearing right, the contrac- 
tual background of judicial review becomes thus apparent. But the 


115For the increasing federal role in welfare programs, see G. COOPER & P. Dopyk, 
CASES AND MATERIALS ON INCOME MAINTENANCE (2d ed. 1978). 

116See Jaffe & Henderson, Judicial Review and the Rule of Law: Historical 
Origins, 72 L. Q. 345 (1956). 

117Jaffe, The Right to Judicial Review, 71 Harv. L. REv. 401, 417-18 (1958). 

118P, Bator, P. MISHKIN, D. SHAPIRO & H. WECHSLER, HART AND WECHSLER’S THE 
FEDERAL COURTS AND THE FEDERAL SYSTEMS 6 n. 19 (2d ed. 1973). 

119Eisenberg, Congressional Authority to Restrict Lower Federal Court Jurisdic- 
tion, 83 YALE L. J. 498, 505 (1974); R. BERGER, CONGREss V. THE SUPREME Court 16-20 
(1969). 

120Stark v. Wickard, 321 U.S. 288, 310 (1944). 

121See note 108 supra. 

122But see Michelman, supra note 11, arguing that the individual is strongly inter- 
ested in an honest response of the administrator, and that such honesty cannot be 
enforced by the courts. 
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function of judicial review is not restricted to the protection of the 
individual from unauthorized administrative measures. Due to the 
structure of the judicial system, judicial review also contributes to con- 
formity in the application of the substantive law. Moreover, another 
major concern of the individual with respect to the law is thus pro- 
moted: only the existence of judicial review makes the application of 
the law highly predictable. 

In summary, the “individual-protection” function of judicial review 
is to ensure the correct application of the statute by the agency in a 
specific case, thereby promoting conformity and predictability in the 
application of the law, without destroying the broad missions of the 
agency. In the contractual perspective, judicial review is to guarantee 
that the individual’s freedom is not limited beyond what the people 
have agreed to. But in the more modern setting of governmental action, 
judicial review today serves to guarantee that the individual does not 
receive less than that share which society has allocated to him. 


C. The Functional Comparison on the 
“External” and the “Internal” Levels 


With the background of this assessment of judicial review, we shall 
now ask how its functions relate to those of the hearing right. Do they 
allow the transfer of the Roth rationale in the context of judicial re- 
view? What are the parallel elements, where are the differences? 

To facilitate this inquiry, we introduce a distinction which shall 
help to characterize those central aspects of judicial review and hearing 
which are related primarily to considerations of social policy from 
those which can be seen as less basic in a functional perspective. In 
this analysis, we shall therefore mean by “external” aspects those which 
are directly related to the operational conditions of the particular part 
of the government (in the broadest organizational sense), whereas the 
“internal” functions stand for the more substantive-oriented aims 
which judicial review and the hearing promote. Although “internal” 
and “external’’ aspects in this sense are interrelated, the distinction 
seems helpful for our present purpose of comparing the respective 
functions of the hearing and of judicial review. 

On the “internal’’ functional level, the question is whether two 
mechanisms are comparable, and whether they are complementary in 
their structure and in the fashion by which they serve society, and in 
particular, the individual. To begin with the mentioned “secondary 
roles” of hearing and review, a considerable number of parallel ele- 
ments can be traced. The “pacifier-notion” of the hearing right is cer- 
tainly an important feature of any judicial dispute-settlement mech- 
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anism. Also, the symbolic aspect found for the hearing right plays a role 
in judicial review. 

With respect to the “governmental-structure” function operative in 
judicial review, one may be inclined to attribute less importance to it 
in the area of the hearing right. But on reflection it becomes apparent 
that, given the ‘“‘substantive-end” concern of the hearing and the 
amount of money going into welfare programs, it is not too hard to 
make a case that the hearing right does have a considerable power to 
preserve the governmental structure by ensuring that the will of the 
legislature is carried out. Concerning the “conformity” and “predict- 
ability” functions of review, this may not be such a strong concern 
within a hearing; however, the “substantive end” element of hearing 
emerging from the Roth decision may, again, lend itself to the argu- 
ment that the hearing, in a minimal sense at least, has also to do with 
the even-handed application of the law. But this observation brings 
us already to the “principal functions” of the hearing and the review 
mechanisms, these principal “internal” functions being the vindication 
of individual rights and the proper application of the substantive law. 

It is central for our present purpose to realize that both mechanisms 
are tailored to protect the individual.!28 ‘The common systematic roots 
of judicial review and the hearing in contractual terms tie the two 
mechanisms strongly together in a comparative perspective of their so- 
cial functions. Both can be invoked by the individual claiming that he 
has been: treated unfavorably or illegally by the government; in both 
contexts the individual is given a tool to force the respective decision- 
maker administrator or judge to take a close look at the legislative will 
and find out whether the individual has been given his “share.” 

A few years ago, one might have been inclined to suggest that the 
hearing right is mainly aimed at the factual part of the case, whereas 
the court, in reviewing an agency’s act, will mainly look to the proper 
construction and application of the law. But here the structural sig- 
nificance of the noted partial abandonment of the Davis approach be- 
comes apparent; the acceptance of a broader notion, as illustrated in 
Carleson v. Yee-Litt,124 makes such a differentiation largely meaning- 
less. As to judicial review, the ‘substantive evidence” rule has never 
meant that the courts must close their eyes towards the factual issues; 
rather, the courts look at the facts but give considerable weight to the 


123Pacific Far East Line v. Federal Maritime Bd., 275 F.2d 184, 186, cert. denied, 
363 U.S. 827 (1959): “Administrative action that requires a hearing and turns on 
the meaning and application of statutory language is usually subject to judicial 
review.” 

124353 F. Supp. 996, aff'd mem., 412 U.S. 924 (1973). 
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agency's judgment. (Even this approach does not stand on entirely 
secure constitutional grounds, since the revival of the Crowell and 
Ben Avon approaches would necessitate a change in this point.)!2> We 
can therefore conclude that, although judicial considerations of the 
facts will be less searching than the attention given to the facts in a 
hearing, it remains true in principle that both mechanisms serve the 
agerieved individual and are related to both the factual and the legal 
aspects of the case. 

With respect to the “external” level, different settings and techniques 
come into play due to the different phases of the lawmaking process 
which are constituted by the hearing and the appellate judicial review. 
The most obvious difference is that a review takes place on the judicial 
level, whereas the hearing is conducted by the administrative agency. 
A hearing does not involve the complicated machinery of the courts; 
it does not necessarily require legal counsel; it does not pose a burden 
on the courts; the financial implications for the concerned person are 
different; and the adversary character of judicial review is inherently 
stronger than that involved in a hearing. 

From the viewpoint of the agency, it is important that, at the stage 
of a hearing, the agency can handle the matter without the immediate 
threat of judicial interference. Also, the court’s perspective differs from 
that of agencies: whereas an agency, because of its purposes, tends to 
be public-oriented, a court is more concerned with private considera- 
tions.126 Consistent with this different “external” setting, the specific 
interests of the individual are protected on the administrative level 
more by the enlightenment element, and on the judicial level more by 
the impartiality of the decision-maker.!27 Moreover, at the court level, 
the decision is secured not only by the narrow tools given by a hearing 
right, but also by the full spectrum provided by the court rules. 

We can conclude, then, that both a hearing and judicial review are 
essentially mechanisms to protect the individual in different phases of 
the law-making process. Therefore, under different “external” condi- 
tions, these proceedings contribute to the same social aim. 

We shall turn now to the second “principal function” of both mech- 
anisms. Again, we find a functional identity on the “internal” level: 
the correct application of the substantive law in question. It has always 


125W. GELLHORN & C. BysE, ADMINISTRATIVE Law 416 (6th ed. 1974). 

126See K. DAVIS, ADMINISTRATIVE LAW CASES—TEXTS—PROBLEMS 16 (5th ed. 1973). 

127As to the broader questions of impartiality on the administrative level, see Gib- 
son v. Berryhill, 411 U.S. 564 (1973); Ward v. Village of Monroeville, 409 U.S. 57 
(1972); Sangamon Valley Television Corp. v. United States, 269 F.2d 221 (D.C. Cir. 
1959). 
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been clear that judicial review is a means toward this end. As to the 
hearing right, our earlier observations show that only after Goldberg 
and subsequent cases have we become aware that this end plays a prom- 
inent “internal” role in the functioning of the hearing right as well. 
Not surprisingly, the different stages of the lawmaking process require 
again that different tools be used to achieve a particular goal. In the 
area of the hearing right, the individual can point only to the substan- 
tive law, and hope that the administrator applies it correctly. In the 
area of review, one of the main tasks of the judge is to check precisely 
the correctness of the substantive law as applied by the administrator 
and, if necessary, to enforce a different legal interpretation of the rele- 
vant statute. 

But one may question the value of these general observations in 
areas where the administrator has wide discretion. Some would argue 
that there is a significant difference in the roles of judicial review and 
hearing. Whereas the information-supplying function of the hearing 
becomes more important as the range of discretion grows wider, the 
role of judicial review becomes less defined when broad discretion is 
sanctioned, due to the lack of guiding standards. Although this is gen- 
erally true, the property element of a welfare claim will necessarily 
narrow this functional difference. Not each welfare claim represents a 
property interest; only if the scope of administrative discretion is 
limited will a property rank be recognized. Therefore, there will exist 
neither a right to a hearing nor a right to judicial review in areas with 
an extraordinary range of administrative discretion. 

But a further functional aspect common to judicial review and the 
hearing in discretionary areas is that both of these mechanisms serve 
indirectly to narrow the administrator’s discretion. After a judicial 
decision has been made with respect to the exercise of discretion in a 
certain area, this ruling will be taken into account by administrators in 
cases with a similar setting. A parallel effect will result from the con- 
duct of a hearing in which the law has been scrutinized by an admin- 
istrative judge who has not taken part in the questioned administra- 
tive decision. 

In summary, we can conclude that the two principal social functions 
of a hearing right and of judicial review of an administrative action 
are identical: both serve to secure individual justice and to ensure the 
proper application of the substantive law in question.128 But whereas 


128Byse, Opportunity to Be Heard in License Issuance, 101 U. PA. L. REv. 57, 58 
(1952), has called the hearing right ‘‘an administrative counterpart” of a judicial 
trial. 
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these “internal” aspects are parallel, the same is not true for the “ex- 
ternal” setting. The respective different stages in the law-making 
process require different techniques to ensure these common goals, 

The relevance of this result to our assertion of a right to judicial 
review can now be established. For a predictable counter-argument 
against a substantive right to judicial review is that the availability of 
a hearing makes a right to review less imperative in the light of the 
identical “internal” functions of the two mechanisms. However, this 
objection loses any persuasive force when one points out that the tech- 
niques to reach these identical goals are geared to different procedural 
aspects and settings. In this sense, the two mechanisms are comple- 
mentary; the availability of one does not make the existence of the 
other an unnecessary luxury within the legal process. 


IV. THE CONSTITUTIONAL BASIS OF 
THE HEARING RIGHT AND THE RIGHT TO 
JUDICIAL REVIEW 


Before a final assessment of the full comparative argument can be 
made, we must turn to another comparative aspect: the constitutional 
bases of a right to judicial review and a right to a hearing. So far, our 
comparative inquiry has examined socio-economic factors and parallel 
functional features. But the constitutional level is of crucial significance 
for our question. 

If the conditions triggering a constitutional right to judicial review 
do not coincide with those warranting a hearing right, we must assume 
that the constitutional issues involve aspects beyond those functional 
ones which we have examined. However, if these “triggering” conditions 
are identical, the combination of common functional and constitutional 
elements will leave no rational objection to the assertion that the 
Goldberg reasoning should be used as a foundation for confirming a 
constitutional right to judicial review in the welfare area. Since the 
basis of a hearing right in the protection of ‘‘property” by the due 
process clause is well-established, we can turn immediately to the more 
difficult question of the constitutional foundations of judicial review. 

Traditionally, the breadth of the spectrum of matters subject to a 
constitutionally required judicial review has been discussed from two 
different angles. To invoke and analyze the “judicial power’ was the 
dominant way to approach the problem; the approach less frequently 
used was to treat the question as a “due process” issue, But neither of 
these perspectives reached clear-cut answers. As to due process, the 


This content downloaded from 91.229.229.212 on Fri, 13 Jun 2014 01:02:49 AM 
All use subject to JSTOR Terms and Conditions 


564 ADMINISTRATIVE LAW REVIEW 


argument was advanced that due process does not require a right to 
judicial review when “privileges” are at issue, but only when “rights” 
are involved.12® This view, however, did not find general approval.1° 
On the other hand, we shall see!3! that there is widespread agreement 
that the “judicial power” constitutionally implies the courts’ jurisdic- 
tion to determine matters of liberty and property. Conceptually, the 
“due process” and the “judicial power” arguments were always held 
apart. Here it will be argued that such a bifurcation is without merit 
and should therefore be abandoned.}®? 

As we have seen, judicial review cannot be totally separated from the 
protection of individual rights. In fact, a central function of judicial 
review is to vindicate the constitutional rights of citizens. Therefore, 
when such individual rights are in question, it is wholly inadequate 
to refer to the “judicial power” and, by virtue of this conceptual per- 
spective, leave individual rights out of the discussion. 

Of course, the concepts of judicial power and individual rights will 
not always overlap. For example, when environmental impacts on prop- 
erty rights are discussed, the substance of the arguments will not be 
related to “judicial power.” But the two concepts necessarily overlap 
when the individual’s right of access to the courts is in dispute.!83 This 
explains why judicial review must be granted with respect to the con- 
stitutionally protected property right and why, constitutionally, the 
question of review is left to the legislature where a right of lesser rank 
is involved. ‘The concept of “property” ties together these two constitu- 
tional arguments regarding judicial power and individual rights in a 
fashion which does not allow a completely separate treatment of one 
or the other. 

If one speculates why the courts have thus far been reluctant to 
transfer the Goldberg rationale to invalidate finality clauses, one may 
think of the times of judicial intervention into substantive legislative 
decisions. But an equally powerful motive for the courts may well be 
that considerations related to “judicial power,’ and not to “due 
process,” are considered as the central issue which governs the question 


129See DAvis, supra note 7, § 28.16, for further citations. 

130L, JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 369, 381-83 (1965). 

131See, infra, at 565. 

132In dictum in Battaglia v. General Motors Corp., 169 F.2d 254 (2d Cir. 1948), the 
court stated that Congress cannot do by jurisdiction what it cannot do by substance. 
This seems to go in the same direction as our argument. 

133Cf. Johnson v. Robison, 415 U.S. 361 (1974); Gonzalez v. Freeman, 334 F.2d 
570 (D.C. Cir. 1964); J. MASHAW & R. MERRILL, INTRODUCTION TO THE AMERICAN PUB- 
Lic LAW SysTEM 854 (1975). 
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of a constitutional right of access to the courts. Therefore, it is im- 
portant to emphasize that this distinction between the scope of the 
judicial power and the due process protection of individual rights is 
an artificial one as far as property is concerned: the two aspects are 
inextricably bound together where the protection of property through 
access to the courts is at stake. 

The traditional emphasis on the ‘judicial power” argument has 
made it almost impossible, on the conceptual level, to transform chang- 
ing social and political considerations in the area of judicial review; 
the requirements of a dynamic view of property law and the scope of 
the judicial power are conceptually too far apart to allow an inter- 
related perspective. This situation changes dramatically once the con- 
gruence of the “judicial power” and the “individual protection” argu- 
ments in the property area is clearly recognized and the two approaches 
are seen as interdependent concepts: the impact of changing property 
notions on the sphere of rights triggering a constitutional right to judi- 
cial review becomes obvious when this interrleationship is perceived. 

Pursuing this point, we shall now look in greater detail to the sphere 
of interests for which an access to the courts is constitutionally guar- 
anteed under traditional considerations. As to the due process argu- 
ment for judicial review in the welfare area, there has so far been no 
ruling of the Supreme Court, at least up to Ortwein v. Schwab.1% In 
that case, the Court had to decide about the constitutionality of a $25 
filing fee to be paid in Oregon’s appellate court when plaintiffs sought 
review of agency determinations which lowered their welfare payments. 

In a 5-4 decision, the Court affirmed the decision of the Supreme 
Court of Oregon, upholding the fee requirement. All four dissenters 
(Brennan, Stewart, Douglas, and Marshall) contended that welfare 
rights should receive the same constitutional rank as marital rights 
and, therefore, the fee should be held unconstitutional on the equal- 
protection grounds stated in Boddie v. Connecticut.1%5 In addition, 
Justices Douglas and Marshall thought that the majority’s decision 
implied, sub silentio, a negative answer on the question of a due process 
right to judicial review!6 and therefore objected to the majority's de- 


134410 U.S. 656 (1973). For a critical view of Ortwein, see Michelman, The Su- 
preme Court and Litigation Access Fees: The Right to Protect One's Rights, 1973 
Duke L., J. 1153. Michelman argues that the Court should not have looked to the 
particular interest at stake, but to the broader problem of a general right of access 
to the courts. 

135401 U.S. 371 (1972). 

136Ortwein v. Schwab, 410 U.S. 656, 662, 665 (1973) (Douglas, Marshall, J. J., dis- 
senting). 
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cision on this ground as well. But it is highly doubtful whether the 
opinion of the majority should be read on such wide grounds, It would 
seem more plausible to interpret the opinion as saying that welfare 
rights do not enjoy the same rank as marital rights when the legislature 
requires a filing fee to be paid by an individual seeking review. Such a 
proposition would not imply a general denial of a due process right to 
judicial review; for the sphere of rights protected by the “compelling 
interest” rationale is by no means identical with those enjoying “prop- 
erty status.” 

In Ortwein, plaintiff did have access to the courts; the only question 
was whether the conditions attached to the right of review were con- 
stitutional. Douglas and Marshall held: (1) that there is a due process 
right to judicial review, and (2) that this right was violated when plain- 
tiffs had to pay a $25 filing fee.187 But, again, the majority opinion in 
Ortwein leaves open the question of a due process right to judicial 
review. | 

A different conclusion should be avoided particularly in the light of 
the explicit majority reasoning referring to Kras'88 and Dandridge,18® 
but nowhere addressing the broader question of the constitutionality 
of a statute denying judicial review of welfare cases on all levels of the 
judicial system. It seems highly unlikely that the Court intended to 
solve the broad issue of a constitutional right to judicial review with- 
out stating so or even discussing the basic aspects of the issue. For these 
reasons, the due process argument for judicial review must be seen as 
unanswered by the Court now as before the Ortwein case. 

It is also important to note that the decision in United States v. 
Kras1#° has no decisive bearing on our present question. In this case, 
the Court faced the question whether an indigent seeking to declare 
bankruptcy has a right of access to the courts. Even if one reads the 
majority opinion, which denied such a right, so broadly as to generally 
deny any right to judicial review for indigents,!41 this would not deter- 
mine the constitutional right to judicial review in the welfare area. 
Our basic question here is whether the “property” interest in a welfare 
right, as conceded in Goldberg, must be carried over to the area of 


1387410 U.S. at 656. The majority opinion answers: “This Court has long recog- 
nized that, even in criminal cases, due process does not require a State to provide 
an appellate system.” 

138United States v. Kras, 409 U.S. 434 (1973). 

139Dandridge v. Williams, 397 U.S. 471 (1970). 

140409 U.S. 434 (1973). 

141The Supreme Court, 1972 Term, 87 Harv. L. REv. 57, 66 (1973). 
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judicial review. In Goldberg, an entitlement of the claimant against 
the state was involved; this was not true in Kras. Moreover, the ex- 
pectancy element inherent in welfare claims!4? was certainly not pres- 
ent in the Kras setting. 

Under a traditional “due process” analysis, no clear result has there- 
fore been reached concerning the right to judicial review in the prop- 
erty area. We shall now examine the same question from the tradi- 
tional viewpoint of “judicial power.” From this perspective, there is 
much wider agreement than from the due process angle. 

The Supreme Court has never squarely held that the judicial power 
covers all property interests. In the dictum of an older case, the Court 
stated: “To avoid misconstruction upon so grave a subject we think it 
proper to state that we do not consider Congress can either withdraw 
from judicial cognizance any matter which, from its nature, is the sub- 
ject of a suit at the common law.’’43 Lower courts have often avoided 
the constitutional question by following this same statutory approach.'#4 
But among all the commentators discussing this issue, there is no indi- 
cation that the jurisdiction of the courts can be generally curtailed 
where property interests are in question. 

Professor Hart’s starting point is that the Congress must take into 
account all provisions of the Constitution when it exerts its power to 
regulate the jurisdiction of the courts.!45 (In principle, this view is quite 
similar to the one advanced here: that the judicial power must be seen 
together with individual constitutional rights.) Consequently, Hart 
states that a regulation of the judicial jurisdiction must never defeat 
the purposes of individual rights. On these grounds, he concludes, 
Congress theoretically has the power to reduce all of the federal courts’ 
jurisdiction, save the original jurisdiction of the Supreme Court. But 
Hart’s qualifications of his basic view make this theoretical congres- 
sional power to remove property cases from the courts’ jurisdiction 
virtually meaningless: once the Congress has granted jurisdiction, it 
may in Hart’s view not exclude specific constitutional questions, ‘Thus, 


142In Roth, the Court stated that it dealt with “those claims upon which people 
rely in their daily lives.” 408 U.S. at 577. 

148Murray’s Lessee v. Hoboken Land & Improvement Co., 18 How. 272, 284 (1856). 
This case was concerned with a private right; the Court later took a different view 
in Crowell with respect to public benefits. Crowell v. Benson, 285 U.S. 22 (1932). But 
our present purpose is only to establish constitutionally safeguarded protection of 
traditional property rights. 

144Hart, supra note 13, at 1370. 

1457d. at 1372. See also Van Alstyne, A Critical Guide to Ex Parte McCardle, 15 
Ariz. L. REv. 229, 268 (1973). 
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since this general jurisdiction has been granted, and property rights 
belong in the constitutional sphere, there must be, in Hart’s view, a 
right to judicial review in property matters under the present system.146 

Professor Jaffe reaches the same conclusion, in effect, when he argues 
that any administrative order which impairs liberty or property must 
always be subject to judicial review.147 The reasoning behind this posi- 
tion, however, does not become entirely clear. Again, it is possible that 
a notion of congruence between the judicial power and individual 
rights lies behind this view. Jaffe’s analysis seems also to be based on 
traditional principles of contract law; but as our discussion has shown, 
the contractual aim to preserve individual freedom must today encom- 
pass not only ‘“‘movables and immovables” but the “new property” as 
well. 

From a third viewpoint, Professor Eisenberg!4® argues that any sub- 
stantive removal by the Congress of the courts’ jurisdiction would en- 
danger or even eradicate the constitutional scheme of separation of 
powers. Therefore, he reasons, such action would have to be held un- 
constitutional. 

We may conclude, then, that under traditional standards there has 
been a constitutional right to judicial review whenever an individual's 
property rights were unduly infringed. But it is not necessary to base 
this argument on “judicial power” alone; rather, there should be an 
integrating of the considerations regarding the constitutionally required 
protection of individual rights and the constitutionally defined sphere 
of judicial power. From this it follows that, at least with respect to the 
issue of access to the courts, property interests are protected by the due 
process clause. This result is of central importance for our comparative 
argument. For since the hearing right is also an expression of the due 
process protection of property, we can now state that the question of 
a constitutional right to judicial review is conceptually related to those 
same issues decided in Goldberg with regard to the hearing right. 


146In Van Horne v. Hines, 122 F.2d 207 (D.C. Cir.), cert. denied, 314 U.S. 689 
(1941), it was held that, because veteran’s benefits are gratuities, the judicial jurisdic- 
tion over a decision of the administrator may be withdrawn. The language of the 
Opinion suggests that this would not have been possible if property interests had 
been at stake. See also United States v. Babcock, 250 U.S. 328, 331 (1919): “[where] 
the United States . . . creates rights in individuals against itself, [it] is under no 
obligation to provide a remedy through the courts.” 

147 JAFFE, supra note 11, at 386. 

148Eisenberg, Congressional Authority to Restrict Lower Federal Court Jurisdic- 
tion, 83 YALE L. J. 498 (1974); J. MAsHAW & R. MERRILL, INTRODUCTION TO THE 
AMERICAN PUBLIC LAW SysTEM 854 (1975). 
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V. THE HEARING RIGHT AND THE RIGHT TO 
JUDICIAL REVIEW: A COMBINED PERSPECTIVE 


It would seem that the major comparative issues have now been con- 
sidered. But since these various issues have thus far been considered in 
isolation from one another, we must now assume a broader perspective 
that allows a conclusive determination of the constitutional right to 
judicial review. From a socio-economic viewpoint, our discussion has 
demonstrated that the equating of old and new property is fully in line 
with the traditional libertarian goal of preserving individual freedom. 

As to the legal characteristics of judicial review and the hearing, we 
have found that they are not only both procedural mechanisms, but 
also that the Supreme Court in Goldberg and Roth placed heavy em- 
phasis on the notion that the substantive legislative appropriation of 
welfare will be followed up by a procedural protection which corre- 
sponds to a property status. Further, we have seen that the principal 
“internal” functions of both the hearing right and judicial review are 
geared toward the securing of justice in the individual case and the 
more general scheme, toward the correct application of the substantive 
law at issue. 

Finally, we have attempted to show that, as far as access to the courts 
in cases of allegedly violated property interests is concerned, the basic 
constitutional issue does not involve any substantial considerations be- 
yond those with which our previous discussions have dealt. Both in the 
area of the hearing right and that of judicial review, the controlling 
factor is whether the interest in question qualifies as property right. 
Whereas all these aspects are parallel for the hearing right and judicial 
review, a cosmetic difference appears between the two because of the 
respective phases of the law-making process in which the hearing and 
judicial review are operative. 

But we have seen that this “external” difference has no decisive bear- 
ing upon our question. The fact that different techniques are used to 
attain similar objectives can hardly militate against the recognition of a 
constitutional right to judicial review. These techniques are comple- 
mentary rather than coinciding, and the recent developments in the 
hearing right area speak strongly for an extension of the Goldberg 
rationale to this complementary process of judicial review. In addition, 
we referred to Johnson v. Robinson'4® and the Court’s strained efforts 
not to apply a finality clause in that case. The Court was indeed cor- 


"149415 U.S. 361 (1974). 
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rect to state that constitutionally “serious questions” were involved, 
yet it struggled to interpret the finality clause so that judicial review 
was in effect granted. 

But a future finality statute might be worded so explicitly that the 
Court will not be able to avoid the constitutional issue. On the basis 
of our examinations above, it is argued here that the Court should 
walk that “last mile’ and, with reference to Goldberg and its progeny, 
declare that there is a constitutional right to judicial review in welfare 
matters; provided, that is, that considerations of a more practical na- 
ture do not stand in the way of such a determination. 


VI. PRACTICAL ASPECTS RELATING TO A 
CONSTITUTIONAL RIGHT TO JUDICIAL 
REVIEW OF WELFARE CLAIMS 


It is worthwhile to question on both the individual and societal levels 
whether there is a practical need for judicial review of welfare claim 
determinations. In general, welfare programs tend to be characterized 
by a high degree of discretion by the Administrator,1©° and there seems 
to be a widespread feeling that such discretion is not always exercised 
in a manner consistent with either the legislative directives or the fair 
treatment of individuals.15! Furthermore, if one takes into account the 
amount of money involved'52 and, correspondingly, the high number 
of welfare claimants concerned,153 it seems hard to argue that the judi- 
ciary should be kept out of this field15*. If judicial review is ‘‘a neces- 
sary condition of legitimate administrative power,’’55 it is time to legit- 
imize that increasing power of welfare administrators. 


150See M. BARTH, G. CARCAGNO, & J. PALMER, TOWARD AN EFFECTIVE INCOME Sur- 
PORT SYSTEM, PUBLIC PROSPECTS AND CHoIcEs 99 (1974); Handler, Controlling Official 
Behavior in Welfare Administration, 54 CAL. L. REv. 479 (1966); Book Review, 81 
YALE L. J. 575, 590 (1972). 

151If there is one thing to be learnt from our recent welfare history, it is that the 
power to administer is the power to destroy. Time and time again, the various levels 
of welfare bureaucracy—federal, state and local—have frustrated, for good or ill, the 
will of Congress and of reformers and reactionaries alike. J. HANDLER, REFORMING 
THE Poor 11] (1972). See also Stewart, supra note 7. 

152See the figures in G. COOPER & P. DoDyk, CASES AND MATERIALS ON INCOME 
MAINTENANCE 32 (2d ed. 1973). 

153For the statistical data, see Mashaw, supra note 5, at 773 n. 8. 

154Poverty has been called “the biggest domestic problem in our country.” STATE 
DEPT. OF SOCIAL SERVICE, THE WHY OF PUBLIC WELFARE SYSTEMS, AN OUTLINE OF 
THE SOCIAL SERVICE SYSTEM IN NEW YORK. STATE 1 (1970), quoted in G. COOPER & 
P. Dopyk, CAsEs AND MATERIALS ON INCOME MAINTENANCE 44 (2d ed. 1973). 

155JAFFE, supra note 11, at 320. 
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From the welfare recipient’s viewpoint, the claim of access to the 
courts is especially important since welfare recipients as a group are 
not well-organized and are therefore impotent in the majority-oriented 
political process.156 Furthermore, from the recipients’ perspective, it 
seems appropriate to stress, as the Supreme Court did in 1972 in the 
context for a hearing right, that the interest of the welfare recipient 
and that of society are not necessarily at odds, but are to a certain de- 
gree overlapping: 


[welfare guards against the societal malaise that may flow from a wide- 
spread sense of unjustified frustration and insecurity. Public assistance, then, 
is not mere charity, but a means to ‘promote the general Welfare and secure 
the Blessings of Liberty to ourselves and our Posterity.’157 


With respect to practical issues, we must also return to the issue of 
the “complementary” relationship between hearings and judicial re- 
view.158 We have already seen that the techniques involved in hearing 
and judicial review are not identical. In the hearing context, the in- 
dividual is restricted to persuade the administrator; before the courts, 
the technique of presentation is much more geared to definite issues 
and to the decision-making power of the independent judge. The hear- 
ing right is only of limited value’®® because, in spite of its doctrinally 
intended function to ensure justice, there is nothing to compel the ad- 
ministrator to determine the case before him in a logical or even a 
rational way.1® In contrast, the judicial decision-making process leaves 
no room for administrative maneuvering. 


156Cf. Note, The Poor and the Political Process: Equal Access to Lobbying, 6 
Harv. J. Lecis. 369 (1969). See also Van Dyke, Justice as Fairness for Groups?, 69 AM. 
PoL. Sci. REv. 607 (1975). 

157Goldberg v. Kelly, 397 U.S. 254 (1970). 

158In Silver v. New York Stock Exchange, 373 U.S. 341, 366 (1963), the Court 
noted: “[T}he affording of procedural safeguards, which by their nature serve to 
illuminate the underlying facts, in itself often operate to prevent erroneous decisions 
on the merits from occurring.” Again, there is a lack of empirical data indicating 
the impact of hearings without judicial review, and vice versa. 

159See generally, Stewart, supra note 7, at 1781; Mashaw, supra note 5, at 775: 
“there is a need for additional safeguards on the integrity of this very important 
segment of the administrative process.” See also Note, Entitlement, Enjoyment and 
Due Process, 1974 DUKE L. J. 89, 116. 

160The Burger Court has thus far not expanded procedural due process rights, 
but has instead given a narrow interpretation to the earlier opinions. See Brennan, 
State Constitutions and the Protection of Individual Rights, 90 Harv. L. REv. 489 
(1977); Brudno, Fairness and Bureaucracy: The Demise of Procedural Due Process 
for Welfare Claimants, 25 Hastincs L. J. 813 (1974). It could be that one of the 
reasons for this development is a feeling by the Court that the resource implications, 
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Of course, one could argue that such an analysis underrates the prac- 
tical function of the hearing, and that it is inadequate to reason that 
“maneuvering” is a normal administrative technique. But the very 
function of judicial review is to prevent arbitrariness and the abuse of 
power.161 In this regard, no hearing right can be an appropriate sub- 
stitute for judicial review. Moreover, the very possibility or threat of 
judicial review has a certain compelling power to prevent arbitrary 
actions.162 ‘Thus, the recognition of the property nature of welfare 
claims in the hearing area can be seen as only an initial step toward 
reaching the final aim.!63 Without an attendant right to judicial re- 
view, the right to a hearing remains a weak weapon to secure a fair 
and correct application of the substantive law.16 

Finally, there is the inevitable argument that, as desirable as judicial 
review of welfare matters may be, such review would result in an in- 
tolerable burden upon the agencies and courts.165 But the complexity 


as considered in the light of the overall value of a hearing, call for such a limited 
interpretation. 

The skepticism of the Burger Court against any further expansion of procedural 
due process has again become apparent in the result and the language of Mathews 
v. Eldridge, 424 U.S. 319, 348 (1976): ““The judicial model of an evidentiary hearing 
is neither a required, nor even the most effective, method of decision making in all 
circumstances.” The emphasis on the good faith judgment of the administrator in 
this case works in the same direction. 

161What Stewart has written in a somewhat different context may apply here as 
well: “In many cases, the courts must exercise a check or it will not be exercised at 
all.” Stewart, supra note 7, at 1808. 

162JAFFE, supra note 11], at 325. 

163Note, Federal Judicial Review of State Welfare Practices, 67 CoL. L. REv. 84, 92 
(1967). 

164In 1966, Handler wrote: 

Whatever the injustice committed at the administrative level, the opportunity to 

go to court means that ultimately the rights of the individual will be secure against 

lawless administrative behavior. Of course, there have been instances where ap- 
pellate courts have checked lawless administrative behavior; and it might be dem- 
onstrated that the availability of judicial review does have some impact on some 
administrative agencies. But, in the main, it seems doubtful to rely on reviewing 
courts to accomplish significant changes in administrative behavior. First, much 
of the informal administrative process is not susceptible to judicial review. Second, 
at least in federal administrative law, the impact of the reviewing courts has ‘been 
characterized as sporadic, clumsy, and largely ineffective. The courts have been 
concerned almost exclusively with matters of procedure; what the agencies do to 
people and their property is largely beyond judicial scrutiny, as long as procedural 
steps are properly taken or adequate ‘findings’ are made.. Handler, Controlling 

Official Behavior in Welfare Administration, 54 CAL. L. REv. 479, 491 (1966). 

165In a letter written in 1952 by the Administrator of Veteran’s Affairs to the 
Subcommittee of the House Committee on Veteran’s Affairs, two reasons were given 
to support a finality clause: to reduce the burdens for the agency and the courts, 
and to ensure an adequate and uniform application of the law. The letter is quoted 
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of welfare programs,!®* the widespread lack of familiarity with their 
specific provisions, the financial burden of a law suit, and the frequent 
reluctance among welfare claimants to make use of the judicial ma- 
chinery will tend to limit this burden of the right to review.16? Empiri- 
cal evidence on this point is not extensive, but available data indicate 
that agencies tend to overestimate the burden arising out of welfare 
claimants’ rights.168 In reality, the amount of potential claims seems 
by no means high enough to support an argument for preclusion of 
judicial review.1®° Moreover, it is appropriate to again draw a parallel 
with the hearing right. When the Supreme Court expanded the hearing 
right into the area of the new property, it had certainly taken into 
account the considerable additional burden created for the agencies. 
But the Court obviously felt that the resource implications of its ruling 
did not outweigh the strength of its positive arguments. 

In fact, the burden which the right of judicial review entails will not 
even approach that burden created by the expanded hearing right.17° 
The right to judicial review will almost certainly be invoked less fre- 


Se a 
in Johnson v. Robison, 415 U.S. 361 (1974). As to the latter argument, it is a rare 
notion of the legal process to assume that the courts’ decisions will stand in the way 
of an “adequate and uniform” application of the law. In Brotherhood of Ry. & 
Steamship Clerks v. Association for the Benefit of Non-Contract Employees, 380 US. 
650, 671, (1965) the Court said, in a non-property context: “The Board’s choice of 
its proposed ballot is not subject to judicial review, for it was to avoid the haggling 
and delays of litigation that such questions were left to the Board.” 

166]t may well be said that welfare law is the most complex part of administrative 
law in the federal area. See Memorandum of Department of Health, Education and 
Welfare, quoted in G. CoorpEeR & P. Dopyk, CASES AND MATERIALS ON INCOME MAIN- 
TENANCE 343 (2d ed. 1973). 

167As to the limited use of the hearing right in practice, see Comment, Texas Wel- 
fare Appeals: The Hidden Rights, 46 Tex. L. REv. 223 (1967). The authors find that, 
among other factors, illiteracy, unassertiveness, and lack of understanding of rights 
stand in the way of a broad use of the hearing right; the situation will not be very 
different in matters of judicial review. 

168In the area of social security disability, the administration was affirmed only in 
162 out of the first 232 cases; the figures are quoted in Dixon, The Welfare State 
and Mass Justice: A Warning from the Social Security Disability Program, 1972 DUKE 
L. J. 681. Of course, disability claims may differ somewhat in this respect from wel- 
fare claims; but, still, the figures seem to be significant. 

169After Goldberg, the New York Human Resources Administrator made strong 
allegations to the effect that the new right would be used “as a new hustle,” and 
“smother the system in paper work.” A subsequent study revealed that there was no 
evidence of increasing frivolous appeals; recipients prevailed in 49.4 percent of the 
hearings. See G. CooPpER & P. DoDYK, CASES AND MATERIALS ON INCOME MAINTENANCE 
306 (2d ed. 1973). As to the general question concerning the value of such statistics, 
see Mathews v. Eldridge, 424 U.S. 319 (1976). 

170As to the burden of the hearing right, see Mathews v. Eldridge, 424 U.S. 319 
(1976). 
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quently than the right to a hearing; often, the hearing will clear ques- 
tions of the claimant and, therefore, there will be no need for judicial 
review, Again, therefore, the parallel argument speaks for the right to 
judicial review. This is especially true if one recognizes that, in com- 
parison with a hearing, judicial review affords a much greater guaran- 
tee of individual justice and adequate due process. 

In conclusion, it appears that arguments of practicality are not pur- 
suasive against our socio-economic and constitutional schemes in favor 
of a constitutional right to judicial review for welfare claims. The neg- 
ative implications of a slightly increased judicial workload are easily 
offset by the social and political advantages afforded by an implemen- 
tation of our proposed innovation. 


VII. ‘THE SCOPE OF REVIEW REQUIRED BY 
THE ESTABLISHED SCHEME 


Given our assertion of a constitutional right to judicial review in 
welfare matters, a note must be added on the scope of the review. The 
issue arises whether judicial review should be limited to the legality 
of the procedures employed to determine the welfare claim, or whether 
a traditional full-scale review is warranted. To address this issue, we 
must apply the comparative argument in a broader context. 

If the relationship with and the comparison to the hearing consti- 
tutes the only viable method by which to establish a constitutional 
right to judicial review, then a limitation of the scope of judicial re- 
view to procedural aspects will almost necessarily follow. The hearing 
as a procedural mechanism does not transfer any power over the deci- 
sion on the claim to a third party outside the administrative hierarchy. 
Therefore, on the basis of a comparative argument alone, it would not 
be plausible to argue for a scope of judicial review which goes beyond 
an examination of procedure and establishes the courts’ power to rule 
on substantive issues in question. 

But we must return to our initial remarks concerning the role of the 
comparative argument to the basic question of a constitutional right 
to judicial review. From the course of the arguments made, it becomes 
clear that this basic question is, on the constitutional level, primarily 
related to the property rank of the interest which the claimant pursues. 
Our constitutional analysis of the factors which have traditionally 
triggered a constitutional right to judicial review allows no different 
conclusion. Within this framework, the role of the comparative argu- 
ment is to demonstrate that the changing notions of property which 
have been prompted by changes in the social and governmental struc- 
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ture have the same functional relevance for the right to judicial review 
as they did for the hearing right. 

But in determining the required scope of judicial review of welfare 
claims, we are not obliged to draw primarily upon the established 
parallels between judicial review and hearing. Instead, we may take 
recourse to our basic argument that changing social and political struc- 
tures require that, with respect to judicial review, the constitutionally 
controlling notion of property must be expanded so that welfare claims 
receive the same protection as traditional property enjoys. With this 
established, it becomes clear that a determination of the scope of judi- 
cial review of welfare claims must not be determined by a restrictive 
comparison to the structure of the hearing right. 

Rather, our analysis must rely upon the protection which has been 
and is now afforded to traditional property rights. The required scope 
of judicial review must be essentially identical with that which has 
evolved over the decades with regard to conventional issues of property 
law. We can, therefore, simply refer to these traditional standards gov- 
erning the scope of judicial review as being equally appropriate for 
welfare claims. 
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